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APPELLANT'S STATEMENT OP THE QUESTION PRESENTED 

I. Did the District Court err in granting summary judgment 
in favor of the plaintiff-appellee on the issue of whether or 
not fraud vitiated the reinstatement of the National Service 
Life Insurance of William G. Thompson? 
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tHnitcb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11778 

United States of America, appellant 

v. 

Barney B. Thompson, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


jurisdictional statement 

Plaintiff-appellee brought an action in the District Court 
to recover the death benefits of a National Service Life Insur¬ 
ance policy (Joint Appendix, p. 21). The jurisdiction of the 
District Court is based upon 38 U. S. C. 817 and 445. Defend¬ 
ant-appellant appeals from the adverse judgment of the Dis¬ 
trict Court entered on January 28, 1953, its notice of appeal 
being filed on March 27, 1953 (Joint Appendix, pp. 93). 28 
U. S. C. 1291 provides for the jurisdiction of the Court of 
Appeals over this appeal. 

STATEMENT OF THE CASE 

William G. Thompson, while in the military service of the 
United States, was issued a $10,000 National Service Life 
Insurance policy effective January 7, 1944, for which he desig¬ 
nated the plaintiff-appellee as principal beneficiary (Joint 
Appendix, p. 27). Thompson was discharged from the mili¬ 
tary service on May 11, 1946, on a Certificate of Disability 
by reason of valvular heart disease, mitral stenosis, and insuffi- 


(i) 
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ciency, and aortic stenosis with regurgitation, cause undeter¬ 
mined (Joint Appendix, p. 28). His National Service Life 
Insurance lapsed because of his failure to pay the premium 
due on July 7,1946 (Joint Appendix, p. 28). 

On July 31, 1948, Thompson executed an application for 
the reinstatement of his insurance upon a comparative health 
basis wherein he answered questions 8, 9. and 10 therein as 
fellows: 

8. Are you now in as good health as you were on the 
due date of the first premium in default? Yes. 

9. Have you been ill, or suffered or contracted any 
disease, injury, or infirmity, or been prevented by reason 
thereof from attending your usual occupation, or con¬ 
sulted a physician, surgeon, or other practitioner for 
medical advice or treatment at home, hospital, or else¬ 
where in regard to your health, since lapse of this in¬ 
surance? No. (If “yes,” give all dates and full par¬ 
ticulars below.) 

10. Have you ever applied for disability compensa¬ 
tion, retirement pay, pension or waiver of insurance 
premiums? Yes. (If “yes,” give Claim No. below.) 
C-No. 9^182-056 (Joint Appendix, p. 70). 

Thompson listed no information in the space provided follow¬ 
ing question 9 (Joint Appendix, p. 70). This application was 
filed with the Richmond Branch Office of the Veterans Ad¬ 
ministration on August 13, 1948, and was approved by the 
pp. 29, 70). Reinstatement was effective as of July 7, 1948, 
the anniversary date of the insurance policy, and premiums 
were paid on the insurance through July 6, 1950 (Joint Ap¬ 
pendix, p. 29). William G. Thompson died on August 31, 
1950, from rheumatic endocarditis, due to congestive heart 
failure (Joint Appendix, p. 29). 

Thompson filed an application for pension or disability com¬ 
pensation at the time of his discharge from the service. This 
application was submitted to Veterans Administration Area 
Office No. 3 at Baltimore and, subsequent to the adjudication 
of that claim and on June 6, 1946, the file pertaining to this 
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claim was transferred to the Washington Regional Office of 
the Veterans Administration (Joint Appendix, p. 28). 

Two months and two days subsequent to the lapse of Thomp¬ 
son’s insurance and on September 9, 1946, he underwent an 
examination at the Washington Regional Office of the Veterans 
Administration which resulted in a diagnosis of rheumatic 
heart disease, Class IV, mitral stenosis and insufficiency, aortic 
insufficiency, cardiac enlargement, impending congestive heart 
failure, heart block, first degree auriculoventricular and im¬ 
paired hearing (Joint Appendix, p. 28). In February 1947 
Thompson was compelled to give up his employment due to his 
physical condition (Joint Appendix, p. 73). He was physically 
examined and treated on account of his heart condition and 
other ailments as an out-patient in the Washington Regional 
Office of the Veterans Administration in March, April, and 
June 1948 (Joint Appendix, pp. 29-56). None of these exami¬ 
nations, consultations or treatments were reported by Thomp¬ 
son in the space provided therefor following Question 9 upon 
his application for reinstatement nor did he report that he had 
given up his job because of his heart condition (Joint Appendix, 
p. 79). No information was furnished by Thompson in con¬ 
nection with the request contained in the space immediately 
below Question 9 which read: “Illness, disease, or injury. (In¬ 
clude names and addresses of all practitioners and, if available, 
attach to this application a certificate of the practitioner or 
hospital where treated, with diagnosis, prognosis, and treat¬ 
ment)” (Joint Appendix, p. 70). 

Subsequent to the death of William G. Thompson, plaintiff- 
appellee filed a claim with the Veterans Administration for 
the death benefits of Thompson’s insurance and he asserted 
in his claim that Thompson was continuously totally disabled 
from January 1950 until his death and therefore entitled to a 
waiver of the unpaid premiums due thereon (Joint Appendix, 
p. 30). Plaintiff’s claim was denied by the Veterans Adminis¬ 
tration which ruled that the reinstatement of Thompson’s 
insurance was fraudulently obtained and that total disability 
did not begin at a time when his insurance was in force and 
effect under premium paying conditions (Joint Appendix. 
P- 71)- 
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Plaintiff-appellee then brought an action in the court below 
to recover the death benefits of the National Service Life In¬ 
surance issued on the life of William G. Thompson (Joint Ap¬ 
pendix, pp. 21-23). Certain facts were stipulated and the 
parties to the action filed cross motions for summary judgment 
(Joint Appendix, pp. 27, 75, 76). The District Court denied 
the motion of the United States and granted that of the plain¬ 
tiff-appellee stating that it did not seem to the Court that 
Thompson intended to defraud the Government and that the 
United States had not proved reliance upon the representa¬ 
tions made (Joint Appendix, pp. 76-81). In arriving at the 
latter conclusion the Court adopted the rationale advanced in 
the case of United States v. Kelley, 136 F. 2d 823 (C. A. 9), to 
the effect that the Insurance Service which passes upon appli¬ 
cations for reinstatement is charged with “actual” notice of 
the contents of a veteran’s claims file. 

Although no specific finding was made by the court that the 
continuous total disability of Thompson began at a time when 
his insurance was in force and effect under premium paying 
conditions, the form of judgment entered allowing the Gov¬ 
ernment a credit for the unpaid premiums due on July 7,1950, 
and August 7, 1950, was tantamount to a finding that he had 
become continuously totally disabled subsequent to the rein¬ 
statement of his insurance, within six months of his death and 
prior to the date when he ceased to pay premiums thereon the 
second time (Appendix, p. 92). No appeal is taken as to this 
latter finding by the court but appeal has been taken from the 
Court’s finding that the reinstatement was not obtained by 
fraud (Appendix, p. 93). 

STATUTES AND REGULATIONS 

38 U. S. C. 808 provides in pertinent part as follows: 

The Administrator, subject to the general direction of 
the President, shall administer, execute, and enforce the 
provisions of this chapter, shall have power to make 
such rules and regulations, not inconsistent with the pro¬ 
visions of this chapter, as are necessary or appropriate 
to carry out its purposes, and shall decide all questions 
arising thereunder. * * * 


o 


Veterans Administration Regulation 3424 (38 C. F. R., 1946 
Supp., Sec. 10.3424) provides in pertinent part as follows: 

* * * Applicant’s own statement of comparative 
health may be accepted as proof of insurability for the 
purposes of reinstatement under Sec. 10.3423 (a), but, 
whenever deemed necessary in any such case by the Ad¬ 
ministrator of Veterans’ Affairs report of physical exam¬ 
ination may be required. 

SUMMARY OF ARGUMENT 

The undisputed facts of this case establish each of the ele¬ 
ments for the defense of fraud in the reinstatement of the 
National Service Life Insurance of William G. Thompson. 
Thompson answered Questions 8 and 9 in his application for 
reinstatement of insurance falsely. Counsel has admitted the 
materiality of the information called for by these questions, 
and representations, such as were made by Thompson, have 
been held to be material as a matter of law. The insured knew 
he had answered these questions falsely for the matters inquired 
into were clearly within his knowledge. 

The stipulated facts show the requisite intent to defraud. 
Thompson was bound to in good faith disclose the matters 
transpiring subsequent to the lapse of his insurance which were 
material to the risk and the listing of his “C” number on his 
application for reinstatement does not negative intent to 
deceive. Each question called for an honest answer. Further, 
when a false representation is made with reference to a mate¬ 
rial fact and the falsity of the representation is known to the 
one making it, intent to deceive follows as a matter of law 
and further proof of actual conscious design to defraud is 
unnecessary. 

The Government in fact relied upon the representations 
made by Thompson and reinstated his insurance without fur¬ 
ther inquiry, as it had a right to do. The listing of Thompson’s 
“C” number on his application for reinstatement was not 
“actual” notice of the contents of his claims folder relating to 
disability compensation matters and the rationale of the Kelley 
decision is not well founded. The answers which Thompson 

257218—53-2 
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gave suggested no reason for calling his claims folder from 
another office of the Veterans Administration many miles away 
and the Veterans Administration was justified in accepting his 
answers to Questions 8 and 9 as true. Plaintiff-appellee may 
not invoke estoppel to make the fraud of the insured effective 
nor may estoppel be invoked against the United States when 
acting in its sovereign capacity in administering the National 
Service Life Insurance program. The answers given by 
Thompson were intended to be relied upon and w*ere relied 
upon. 

It is clear that the defense of fraud in the reinstatement is 
established by the admitted facts and judgment should have 
been entered in favor of the United States. 

ARGUMENT 

The District Court erred in granting summary judgment in 
favor of the plaintiff-appellee on the issue of whether or not 
fraud vitiated the reinstatement of the National Service 
Life Insurance of William G. Thompson 

The elements which the Government must establish to pre¬ 
vail as to its defense of fraud in the reinstatement of the 
insurance of 'William G. Thompson are succinctly set forth by 
the Supreme Court in the case of Pence v. United States, 316 
U. S. 332 as “* * * (1) a false representation (2) in reference 
to a material fact (3) made with knowledge of its falsity (4) 
and with intent to deceive (5) with action taken in reliance 
upon the representation.” The undisputed facts of the instant 
case establish each of the elements enumerated. 

False representations 

Question 8 in the application for reinstatement executed on 
July 31, 1948, called for a statement by Thompson as to 
whether or not he was in as good health as he was on the due 
date of the first premium in default, i. e., July 7, 1946. It 
appears from the matters stipulated by counsel that, contrary 
to his representation in answer to Question 8, Thompson was 
not in as good health on July 31, 1948, as he was on July 7, 
1946. When he was discharged from the military service less 
than two months prior to the lapse of his insurance, his condi- 
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tion was diagnosed as “Valvular heart disease, mitral stenosis, 
and insufficiency, and aortic stenosis with regurgitation, cause 
undetermined” (Joint Appendix, p. 28). When examined by 
the Veterans Administration on September 9, 1946, the diag¬ 
nosis was “Rheumatic Heart Disease. Class IV. Mitral 
Stenosis & insufficiency. Aortic insufficiency Cardiac enlarge¬ 
ment Impending congestive Heart Failure * * * Heart block, 
first degree auriculo-Ventricular” and impaired hearing. The 
examination report revealed “Advanced mitral stenosis and 
aortic insufficiency with early heart failure. Have suggested 
vocational training for job at desk or bench” (Joint Appendix, 
p. 51). Thompson in fact gave up his job in February 1947. 
Despite his less strenuous activities, he thereafter experienced 
dyspnea and reported to the Veterans Administration Regional 
Office in Washington in March of 1948 for a heart examination 
and electrocardiogram (Joint Appendix, pp. 59-65). 

Question No. 9 in the application for reinstatement called 
for a statement by Thompson as to whether or not he had 
been ill, or suffered or contracted any disease, injury, or in¬ 
firmity, or been prevented by reason thereof from attending 
his usual occupation, or consulted a physician, surgeon or other 
practitioner for medical advice or treatment at home, hospital, 
or elsewhere in regard to his health, since lapse of his insurance? 
It is apparent that Thompson falsely answered this question 
for he had in fact given up his employment on account of his 
heart disorder. He had consulted physicians and received 
medical advice and examinations concerning his serious heart 
condition, a condition which ultimately resulted in his death. 
Nor did Thompson supply the dates and full particulars called 
for or furnish the names and address of all practitioners who 
examined, advised or treated him in the space provided therefor. 
All these matters had transpired since the lapse of Thompson’s 
insurance. 

Materiality 

Counsel for the plaintiff has stipulated that Questions 8 
and 9 called for material facts (Joint Appendix, p. 76). In any 
event, false representations, such as are involved here, are mate¬ 
rial if, had the true facts been disclosed, they would be regarded 
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as substantially increasing the chances of loss, or if a careful 
insurer would have refused reinstatement or would have made 
a further study of the risk involved. Mutual Life Ins. Co. v. 
Hurni, 260 F. 641 (C. A. 8), cert, den., 251 U. S. 556; Fountain 
& Herrington, Inc. v. Mutual Life Ins. Co., 55 F. 2d 120 (C. 
A. 4); Ginsburg v. Pacific Mutual Life Ins. Co., 89 F. 2d 158 
(C. A. 2), cert, den., 302 U. S. 708. 

Indeed, failure to disclose consultations with physicians and 
previous illnesses or serious symptoms has been held to be 
material as a mater of law. Haddad v. New York Life Ins. Co., 
42 F. 2d 651 (C. A. 6); Shaner v. West Coast Life Ins. Co., 
73 F. 2d 681 (C. A. 10); Ginsburg v. Pacific Mutual Life Ins. 
Co., 89 F. 2d 158 (C. A. 2), cert, den., 302 U. S. 708. The same 
rule has been applied in suits upon policies of life insurance 
issued by the Government. Raives v. Raives, 54 F. 2d 267 
(C. A. 2); United States v. Depew, 100 F. 2d 725 (C. A. 10); 
Danaher v. United States, 184 F. 2d 673 (C. A. 8). It has been 
referred to as the rule generally applied in federal courts. Hes- 
selberg v. Aetna Life Ins. Co., 75 F. 2d 490 (C. A. 8), cert. den. 
296 U. S. 623. 


Knowledge of falsity 

The matters inquired into by Questions 8 and 9 in the ap¬ 
plication for reinstatment were necessarily known to Thompson 
and his answers thereto were known by him to be false. His 
heart condition impelled his resorting to the Veterans Admin¬ 
istration Regional Office for examinations and treatments. He 
reported the symptoms recorded by the Veterans Administra¬ 
tion physicians in the examination reports of that agency and 
he was advised to take vocational training for a less strenuous 
job. It is inconceivable that he could have forgotten the serious 
symptoms he had, the examinations by his physicians, his 
consultations with them and the electrocardiagrams and X-rays 
to which he submitted all within the previous two years or less. 
These matters were clearly within his knowledge. Cf. Equit¬ 
able Life Assur. Soc. v. Schwartz, 42 F. 2d 646 (C. A. 5); 
Kavakos v. Equitable Life Assur. Soc., 66 App. D. C. 380, 88 
F. 2d 762; Lawrence v. Connecticut Mutual Life Ins. Co., 91 
F. 2d 381 (C. A. 6). 
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Intent to deceive 

The District Court suggests that Thompson was a laborer 
without much education, the inference being that he was in¬ 
capable of formulating an intent to defraud. The veteran in 
fact was a parts salesman with an auto parts company and 
there is nothing in the record of this case to indicate that he was 
not of at least average intelligence and possessed of normal 
mental faculties. Although the Court tried to distinguish the 
case of McDaniel v. United States, 196 F. 2d 291 (C. A. 5), 
it would appear that the instant case is an even stronger case 
for the Government in that in the McDaniel case the insured 
was never told his true diagnosis whereas Thompson knew his 
diagnosis and followed medical advice in quitting his job. 

The District Court also suggests that Thompson didn’t in¬ 
tend to defraud the Government else he would not have listed 
his “C” number following his answer to Question 10. This is 
a non sequitur. Question 10 called for information as to the 
filing of a claim for certain enumerated benefits, the time for 
filing of which might have occurred years before the lapse of 
the veteran’s insurance. Questions 8 and 9 on the other hand 
call for information as to the state of the veteran’s health, his 
consultations with doctors and similar information, all of which 
relate solely to the period subsequent to the lapse of his Na¬ 
tional Service Life Insurance. Question 10 is purely sequential 
in that it has significance only if Question 8 is answered in the 
negative or Question 9 is answered in the affirmative. The 
insured knew that his application for disability compensation 
benefits was not filed during the crucial period inquired into by 
Question 8 and 9. The insured knew that on its face the appli¬ 
cation would not show any change of condition during the 
period subsequent to lapse and prior to his application for re¬ 
instatement and therefore in all probability reinstatement 
would be granted. 

It was Thompson’s duty to in good faith disclose the con¬ 
sultations, examinations and treatments he had subsequent to 
the lapse of his insurance and to report his retirement from 
work and his declining state of health. Mutual Life Ins. Co. v. 
Hilton-Green, 241 U. S. 613; Stipcich v. Metropolitan Life Ins. 
Co., 277 U. S. 311; United States v. Elliott, 73 F. 2d 374 
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(C. A. 5). Each question asked of Thompson called for a 
honest answer. “* * * the law presumes every man to in¬ 
tend the natural consequences of his acts. No one can be per¬ 
mitted to say, in respect to his own statements upon a material 
fact, that he did not expect to be believed.” Claflin v. Com¬ 
monwealth Ins. Co., 110 U. S. 81. The mere fact that an ap¬ 
plicant answers truthfully as to whether or not he has applied 
for one or more enumerated benefits at some time or another 
and lists his “C” number on his application for reinstatement 
does not negative intent to defraud. Jones v. United States, 
106 F. 2d 8S8 (C. A. 5); McDaniel v. United States, 196 F. 2d 
291 (C. A. 5); Cf. United States v. Cooper, 200 F. 2d 954 
(C. A. 6), wherein the applicant answered Question 10 in his 
application for the reinstatement of National Service Life In¬ 
surance in the affirmative but instead of listing his “C” num¬ 
ber he wrote in the words “Not Assigned.” 

The fact that an applicant lists information which, if fol¬ 
lowed up, would disclose his true condition does not relieve him 
of the responsibility of answering truthfully all of the ques¬ 
tions propounded nor does it negative the intent to defraud. 
Jefferson Standard Lije Ins. Co. v. Stevenson, 70 F. 2d 72 
(C. A. 5), cert, den., 293 U. S. 585; Stewart v. American Life 
Ins. Co., 89 F. 2d 743 (C. A. 10). “The question certainly 
called for something more than an absolute negative.” Aetna 
Life Ins. Co. v. Moore, 231 U. S. 543. 

When a false representation is made with reference to a 
material fact and the falsity of the representation is known 
to the one making it, intent to deceive is presumed and follows 
as a matter of law and further proof of actual conscious design 
to defraud is unnecessary. Kavakos v. Pacific Mutual Life 
Ins. Co., 66 App. D. C. 380,88 F. 2d 762, and cases cited therein; 
Claflin v. Commonvwcdth Ins. Co., 110 U. S. 81; Mutual Life 
Ins. Co. v. Hilton-Green, 241 U. S. 613; Pence v. United States, 
316 U. S. 332; Raives v. Raives, 54 F. 2d 267 (C. A. 2); Nonan- 
tum Inv. Co. v. Maryland Cos. Co., 56 F. 2d 329 (C. A. 1); 
Lyttle v. Pacific Mutual Life Ins. Co., 72 F. 2d 140 (C. A. 6); 
Columbia Nat. Life Ins. Co. v. Rodgers, 93 F. 2d 740 (C. A. 10). 
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“Precisely the same ruling has been made in the Federal Cir¬ 
cuits whenever the question has been before the courts.” 
Kavakos v. Equitable Life Assur. Soc., supra. 

Reliance upon the misrepresentations 

The District Court urges in support of its decision that “when 
the ‘C’ number of the veteran’s compensation claim is stated 
accurately by the veteran in his application for reinstatement 
of insurance, that this constitutes actual knowledge to the Gov¬ 
ernment of the information disclosed in the compensation file 
as to the veteran’s health” and that therefore the Government 
cannot show reliance upon the false representations. It is no¬ 
where suggested that the Insurance Service actually called 
Thompson’s claims folder or actually saw it between the time 
it received his application for reinstatement on August 13, 
1948, and the time it approved that application on August 17, 
1948, or for that matter at any time before the veteran’s files 
were consolidated after his death and the receipt of plaintiff’s 
claim for insurance benefits. Thus, at best, the argument for 
plaintiff-appellee must be not that the Insurance Service ac¬ 
tually saw Thompson’s claims file but that it is charged with 
knowledge of the contents thereof or, in other language, the 
Government is estopped to deny knowledge of the contents of 
the claims folder by the Insurance Service. This position can¬ 
not be sustained. 

It is apparent from the stipulated facts that Thompson’s 
application for reinstatement and his application for pension 
or disability compensation were lodged with different offices 
and services of the Veterans Administration so that one was 
not seen or considered in connection with the other. The Gov¬ 
ernment in fact relied upon the representations made by 
Thompson and reinstated his insurance within four days of 
the receipt of his application for reinstatement without refer¬ 
ring it to the Insurance Medical Section. In any event, the 
Government, as an insurer, is presumed to have considered and 
relied upon the truthfulness of false representations made in an 
application for reinstatement. United States v. Depew, 100 
F. 2d 725 (C. A. 10); Danaher v. United States, 184 F. 2d 
673 (C. A. 8); Cf. Stewart v. American Life Ins. Co., 89 F. 
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2d 743 (C. A. 10 ); Columbia Nat. Life Ins. Co. v. Rodgers, 
93 F. 2d 740 (C. A. 10). 

Practical considerations require that the service of the Vet¬ 
erans Administration handling insurance matters, including 
applications for reinstatement, be separate and distinct from 
those services handling hospitalization, pensions, disability 
compensation, loans, educational matters, vocational rehabili¬ 
tation and other veterans benefits. This separation of func¬ 
tions with separate files for National Service Life Insurance for 
individual veterans permits more expeditious handling of in¬ 
surance matters. Early in 1946 a policy of decentralization 
of insurance records was determined upon to better serve the 
needs of returning veterans and the records of approximately 
sixteen million National Service Life Insurance policies were 
sent from the Central Office to Veterans Administration Branch 
Offices (now designated as District Offices). 1 The veterans 
claims folders containing their applications for disability com¬ 
pensation and related papers are maintained in the Veterans 
Administration Regional Offices. 

Although 19,205,306 policies of National Service Life Insur¬ 
ance had been issued as of June 30,1947, only 5,691,000 policies 
of National Service Life Insurance remained in force on that 
date. 2 Consequently, wide publicity was then being given the 
conditions for the reinstatement of such insurance. “Through 
June 30, 1948, the informational program produced approxi¬ 
mately 1 % million applications for reinstatement covering a 
total of over $10,000,000,000 of insurance.” 3 Had the claims 
folder for each veteran who indicated his “C” number on his 
application for reinstatement been called and examined by the 
Insurance Medical Division before action was taken on such 
applications, months of delay would have resulted and action 
upon pending applications for other veterans benefits would 

’As of June 30, 1945, some 17.492.3SS policies of National Service Life 
Insurance had been issued and in.944.13S of these policies were then in 
force. Annual Report of the Administrator of Veterans Affairs for the 
Fiscal Year Ending June 30.1945, p. 20. 

* Annual Report of the Administrator of Veterans Affairs for the Fiscal 
Year Ending June 30.1947, H. Doc. 453, 80th Congress, 2nd Session, p. 46. 

* Annual Report of the Administrator of Veterans Affairs for the Fiscal 
Year Ending June 30. 1948, H. Doc. 8, 81st Congress, 1st Session, p. 66. 
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have been similarly delayed. Accordingly, the Veterans Ad¬ 
ministration established a procedure whereby when the appli¬ 
cant answered Question 8 in application for reinstatement in 
the affirmative and Question 9 in the negative, the claims folder 
was not to be requisitioned and the application would be ap¬ 
proved by premium review clerks. See McDaniel v. United 
States, 196 F. 2d 291 (C. A. 5), Footnote 3. However, if either 
question was answered in a different manner, the claims folder 
would be requisitioned and the application considered in con¬ 
nection therewith by the Insurance Medical Division. 

The administrative practice followed is a reasonable one hav¬ 
ing regard to the tremendous work load imposed upon the 
Insurance Service in passing upon applications for reinstate¬ 
ment at this particular time, the nature of the questions pro¬ 
pounded in the application and the authority vested in the 
Administrator of Veterans Affair. See Brown v. United States, 
102F. Supp. 132 (W. D. Mo.) and the authorities cited therein; 
38 U. S. C. 808. Consistent with this practice it is provided 
by regulation that the applicant’s own statement may be ac¬ 
cepted as proof of insurability. 4 This actual and practical sep¬ 
aration of functions is recognized and sanctioned in judicial 
decisions. Jones v. United States, 106 F. 2d 888 (C. A. 5); 
McDaniel v. United States, 196 F. 2d 291 (C. A. 5); United 
States v. Cooper, 200 F. 2d 954 (C. A. 6); Brown v. United 
States, 102 F. Supp. 132 (W. D. Mo.) 

As pointed out hereinbefore, Questions 8 and 9 called for 
information relating to Thompson’s condition of health, the 
consultations, treatments and examinations he had undergone 
and related information all confined in point of time to the 
period subsequent to the lapse of his insurance. Question 10 
as to whether or not he has applied for certain benefits or not 
and the listing of his “C” number is not so limited in point of 
time. “The mere mention of the compensation claim in re- 

4 Veterans Administration Regulation 3424, 38 C. F. R., 1946 Supp., Sec. 
10.3424. Such regulation has the force and effect of law and its publication 
in the Federal Register was notice to all. Federal Crop Ins. Corp. v. 
Merrill, 332 U. S. 380; Bartee v. United States, 60 F. 2d 247 (C. A. 6); 
United States v. Stand, 102 F. 2d 472 (C. A. 10); Jones v. United States, 
189 F. 2d 601 (C. A. 8); Brown v. United States, 102 F. Supp. 132 (W. D. 
Mo.). 

257218—53-3 
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sponse to a question was not notice that physicians’ report ma¬ 
terial to the * * * reinstatement even existed.” Jones v. 
United States, 106 F. 2d 888 (C. A. 5). 

So far as the Insurance Service could tell by an examination 
of the application for reinstatement, the application for one of 
the benefits enumerated in Question 10 might have been sub¬ 
mitted a number of years prior to the date of lapse and for a 
condition which had been completely cured or which in any 
event was no worse on the date of application for reinstatement 
than it vras on the due date of the premium in default accord¬ 
ing to the insured’s own representations. 

The District Court relied heavily upon the decision of 
United States v. Kelley, 136 F. 2d 823 (C. A. 9) in arriving at 
its decision. If the Court in that case was correct in its state¬ 
ment that the various representations made by the applicant 
for reinstatement in that case either were not false or were 
not made with intent to defraud, then that decision can be 
sustained wholly without reference to the sweeping statement 
about the Veterans Administration’s knowledge of the contents 
of the veteran’s claims folder being “actual.” Thus the state¬ 
ment that the Veterans Administration’s knowledge is “actual” 
is not only a myth and a fiction, as has been shown herein¬ 
before, it is but dictum as well. Clarke v. United States, 102 
F. Supp. 338 (E. D. Mo.). Likewise, the statement of the 
Court in Clohesy v. United States, 199 F. 2d 475 (C. A. 7), 
which is relied upon by the Court below, is but dictum 

The Court in the Kelley case erroneously attempts to dis¬ 
tinguish the decision of Jones v. United States, 106 F. 2d 888 
(C. A. 5) as being one in which the records showing the in¬ 
sured’s true state of health were in another department of the 
Government. The contrary is true as is apparent from the 
decision of the Court in the Jones case. Further, it appears 
that the applicant for reinstatement did not write in his “C” 
number in the Kelley case but that number was written in 
by an employee of the Veterans Administration. 

If the broad language of the Kelley decision were to be 
accepted, it would not appear to make any difference whether 
the insured listed his “C” number on his application for rein¬ 
statement or not since the Insurance Service would be held 
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to have knowledge of all records in the possession of the Vet¬ 
erans Administration irrespective of the listing of a “C” num¬ 
ber. Contra see Jones v. United States, 106 F. 2d 888 (C. A. 
5); Halverson v. United States, 121 F. 2d 420 (C. A. 7), cert, 
den., 314 U. S. 695; McDaniel v. United States, 196 F. 2d 291 
(C. A. 5); Clohesy v. United States, 199 F. 2d 475 (C. A. 7); 
United States v Cooper, 200 F. 2d 954 (C. A. 6). In Pence v. 
United States, 316 U. S. 332, the insured had a gastro-intestinal 
X-ray made at a Veterans Administration hospital two years 
prior to his application for reinstatement. It is significant 
that the Sureme Court nowhere suggests that the Government 
was chargeable with knowledge of the X-ray taken or the diag¬ 
nosis of suspected duodenal pathology in connection with the 
insured’s application for reinstatement, which information 
could have been found by reference to the insured’s claim 
folder in the possession of the Veterans Administration. 

Nor can plaintiff avoid the consequences of the insured’s 
having answered falsely to questions contained in his applica¬ 
tion for reinstatement by urging that the Veterans Adminis¬ 
tration could have discovered the falsity of the representations 
made by consulting the claims folder under the “C” number 
listed in the application. “* * * no amount of casuistry short 
of that which would make black seem white, the false true, 
can explain away or justify the false answers the insured delib¬ 
erately gave * * # . * * * it cannot be justly held that an 
insured who has been asked clear and simple questions, upon 
the understanding that his answers may be accepted as true, 
without further inquiry, may avoid the consequences of having 
answered falsely by the claim, that the United States, by con¬ 
sulting the disability files could have found out that what he 
put forward as true was in fact false, and, therefore, may not 
complain that it was tricked into reinstating the certificate.” 
McDaniel v. United States, 196 F. 2d 291 (C. A. 5). See also 
Jones v. United States, 106 F. 2d 888 (C. A. 5); Cf. United 
States v. Cooper, 200 F. 2d 954 (C. A. 6). 

In Jefferson Standard Life Ins. Co. v. Stevenson, 70 F. 2d 72 
(C. A. 5), cert, den., 293 U. S. 585, the applicant represented 
that she had not received medical attention within five years. 
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Although the application gave the name of the applicant’s 
family physician from whom the insurance company could 
have learned the true facts, “the answers which the insured 
gave to the questions contained in her application suggested 
no reason for seeking information from her family physician. 
The answer to the crucial question was not partial or imper¬ 
fect; it was full and complete.” Jefferson Standard Life Ins. 
Co. v. Stevenson, supra. 

In Steivart v. American Life Ins. Co., 89 F. 2d 743 (C. A. 10) 
the applicant “gave the wrong date of his illness, stated its 
duration was not over two weeks when in fact it was approxi¬ 
mately ten weeks excluding the period of convalescense, and 
that there were no after effects or complications when in truth 
serious heart and kidney complications followed the attack of 
influenza.” The Court in the Stewart case went on to say 
“It is true that the insured gave the name of his attending 
physician and the insurance company might have ascertained 
the true facts by further investigation, but the answers indicated 
an ordinary case of influenza with no complications and sug¬ 
gested no reason for further investigation. Under these cir¬ 
cumstances, the Insurance Company was not put on inquiry and 
was warranted in accepting insured’s statements as true.” As 
in the Stevenson and Stewart cases so in the instant case the 
Veterans Administration was warranted in accepting Thomp¬ 
son’s statements as true without the necessity of further 
investigation. 

It is clear that Thompson was required to answer each ques¬ 
tion in his application for reinstatement truthfully. It was 
not for him to answer selected questions on a truthful basis 
and to falsify others. Nor may the listing of his “C” number 
be urged successfully as the basis of an estoppel against the 
Government to deny knowledge of the veteran’s true condition 
on the part of the Insurance Service. Even if all the elements 
of an estoppel could be established, and they cannot, the doc¬ 
trine of estoppel was never intended to be a shield for unfair 
dealing. “It is elementary that one who is guilty of fraud can¬ 
not urge estoppel against the other party to the contract for 
the purpose of making his fraud effective.” New York Life 
Ins. Co. v. Odom, 93 F. 2d 641 (C. A. 5), cert, den., 304 U. S. 
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566; McDaniel v. United States, 196 F. 2d 291 (C. A. 5). Nor 
may estoppel be applied against the United States acting in its 
sovereign capacity in administering the National Service Life 
Insurance program. McDaniel v. United States, 196 F. 2d 291 
(C. A. 5) and authorities cited therein; See also Utah Power and 
Light Co., v. United States, 243 U. S. 389; United States v. 
Stewart, 311 U. S. 60; Federal Crop Ins. Corp. v. Merrill, 332 
U. S. 380. 

The rationale relied upon by the Court below fails to hold 
the insured to the standard of full disclosure required by good 
faith. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613; 
Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311; United 
States v. Elliott, 73 F. 2d 374 (C. A. 5). It fails to allow just 
weight to be given to the actual and practical separation of 
functions in the Veterans Administration and the fact of the 
physical and geographical separation of insurance and claims 
files. It fails to take into consideration the right of the Vet¬ 
erans Administration to rely on the representations made by 
the applicant. See Footnote 4 hereinbefore. The views stated 
by the United States Court of Appeals for the Ninth Circuit 
in the Riggins case are to be preferred over those stated by it 
in the Kelley decision. “The appellant deliberately and in¬ 
tentionally made a false statement in his own behalf to secure 
an advantage over the Government of the United States. 
There is no reason why he should be heard to say that the Gov¬ 
ernment did not rely upon his statements.” United States v. 
Riggins, 65 F. 2d 750 (C. A. 9). 

In this case as in Raives v. Raives, 54 F. 2d 267 (C. A. 2) 
“* * * the answer was made to be relied upon and was relied 
upon.” 
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CONCLUSION 

For the reasons hereinbefore stated, it is clear that the stipu¬ 
lated facts establish each of the elements of the Government’s 
defense of fraud in the reinstatement and that the Court below 
should have entered summary judgment in favor of the United 
States. In any event the court erred in granting the motion of 
plaintiff-appellee for summary judgment. The judgment of 
the Court below should be reversed and the cause remanded 
with directions that judgment be entered in favor of the United 
States. 
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William J. Peck, 
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***** 

1 Filed October 30, 1951. Harry M. Hull, clerk. 

Complaint 

(For declaratory judgment and other relief on a National 
Service Life Insurance Policy) 

1. This suit arises under an Act of Congress entitled “Na¬ 
tional Service Life Insurance Act of 1940/’ and acts amendatory 
and supplemental thereto, (U. S. C., Title 38, Chapter 13) and 
all other acts referred to and made part of said act includ¬ 
ing “World Wax Veterans Act of 1924” (U. S. C. Title 38, 
Chapter 10). 

2. The jurisdiction of this Court, including the right to bring 
suit against the United States of America, is founded on Sec¬ 
tion 817,38 U. S. C. A. of the “National Service Life Insurance 
Act,” as amended, and on Sections 445 and 551 of the “World 
War Veterans Act of 1924,” referred to therein. 

3. Plaintiff is a resident of the District of Columbia and is 
the father of William G. Thompson, deceased. 

4. The said William G. Thompson, deceased, while a mem¬ 
ber of the military service of the United States, applied for a 
policy of insurance in the amount of Ten Thousand ($10,000) 
Dollars pursuant to the provisions of the said National Service 
Life Insurance Act of 1940, which policy of insurance became 
effective January 7, 1944, and is referred to as XC-9,482,056, 
and in said policy the said William G. Thompson designated 

the plaintiff as sole beneficiary thereof. 

2 The aforesaid policy of insurance lapsed for non¬ 
payment of premium due on July 7, 1946. There¬ 
after, pursuant to an application by the said William G. 
Thompson, dated July 31, 1948, reinstatement of the said 
policy of National Service Life Insurance was effected and 
premiums paid thereon to and including June 6, 1950, at 
which time said William G. Thompson was totally disabled, 
said total disability continuing until said William G. Thomp¬ 
son died on August 31,1950. 

5. After the death of the said William G. Thompson, plain¬ 
tiff duly made a claim in writing on September 12, 1950, to 
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the defendant, United States of America, through the Vet¬ 
erans Administration, the governmental agency entrusted 
with the administration of all matters arising under the said 
National Service Life Insurance Act of 1940, for payment to 
him of the benefits due under the aforementioned National 
Service Life Insurance Policy and for waiver of insurance 
premiums for and during the period of William G. Thomp¬ 
son’s total disability, alleging that the insured, William G. 
Thompson, had been continuously totally disabled for insur¬ 
ance purposes from January 1950 to the date of his death, 
and that therefore under the provisions of the statute there 
was an entitlement to waiver of premiums and to the proceeds 
of the insurance contract. Said claim was finally disallowed 
by the Veterans Administration on August 31, 1951, and the 
said defendant, United States of America, has since failed 
and refused to pay plaintiff any benefits under said policy 
or to affirm the waiver of insurance premiums claim. The 
Veterans Administration has advised plaintiff that its refusal 
to pay him the proceeds of the aforesaid insurance policy is 
predicated on the Administration’s conclusions that the in¬ 
sured secured reinstatement of his contract of insurance on 
the basis of a fraudulent application for reinstatement in 
that in said application he concealed the fact that he had been 
receiving medical treatments from the Veterans Administra¬ 
tion for a heart disability at intervals from March 16, 1948. 
The Veterans Administration has further advised plaintiff 
that his claim for waiver of insurance premiums was denied 
because the Administration found that the claim did not 
qualify under the statute because the evidence failed 
3 to show the existence of total disability for insurance 
purposes on the date the insurance lapsed or while the 
insurance was in force under premium paying conditions. 

Plaintiff avers that the reinstatement of the said insurance 
policy was not secured by any fraudulent application; that as 
a matter of law the reinstatement was valid and effective so 
that the said insurance was in force at the time of William G. 
Thompson’s decease because as of the time of the application 
for reinstatement was filed and acted upon, the defendant and 
the Veterans Administration were fully apprised of William 


G. Thompson’s medical condition. Plaintiff further avers that 
total disability for insurance purposes did exist on the date the 
insurance lapsed and while the insurance was in force under 
premium paying conditions and that the evidence before the 
Veterans Administration supports these averments and shows 
there is no support for the conclusions reached by the Vet¬ 
erans Administration. 

6. Disagreement exists between the plaintiff and the defend¬ 
ant, United States of America, as to plaintiff’s entitlement to 
the proceeds of insurance benefits under a policy of insurance 
issued to William G. Thompson, deceased and as to the right 
to waiver of premiums on said policy. 

7. Plaintiff has been forced to employ attorneys to prosecute 
this action for him and said attorneys are entitled to a reason¬ 
able fee for their services. 

Wherefore, plaintiff prays the Court: 

1. That this Court decree that plaintiff is entitled to all the 
benefits under the terms of said Certificate of Insurance in¬ 
cluding payment of proceeds and waiver of premiums. 

2. That a decree be entered directing the defendant, United 
States of America, to make payment of all said payments pres¬ 
ently due and hereafter to become due during plaintiff’s life¬ 
time under the aforementioned Certificate of Insurance to the 
plaintiff, Barney B. Thompson, as the lawfully named bene¬ 
ficiary of the assured, William G. Thompson. 

3. That reasonable counsel fees be allowed and awarded and 
directed to be paid to plaintiff’s attorneys for their services and 

disbursements in the presentation of this action; and 

4 4. That plaintiff have such other, further and just 
relief as the nature of the sase may require and to the 

Court may seem proper. 

* * * * * 

5 Filed January 25, 1952. Harry M. Hull, Clerk. 

Answer 

Comes now the defendant, United States of America, by its 
counsel, Charles M. Irelan, United States Attorney in and for 
the District of Columbia, D. Vance Swann and Onan A. Hy- 
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drick, Attorneys, Department of Justice, and for answer to the 
plaintiff’s complaint says: 

First Defense 

1. This defendant admits the allegations contained in para¬ 
graphs 1, 2,3, and 6 of the plaintiff’s complaint. 

2. This defendant denies the allegations of paragraph 4 of 
the complaint, except it is admitted that William G. Thomp¬ 
son (hereinafter referred to as the insured), while in the mili¬ 
tary service, applied for and was granted a policy of National 
Service Life Insurance in the amount of $10,000 effective Jan¬ 
uary 7, 1944, under Certificate No. N-15 186 071, in which he 
named Barnie Baxter Thompson, described as father, as prin¬ 
cipal beneficiary, and Thomas Naughton Thompson, described 
as brother, as contingent beneficiary; that premiums upon the 
said policy were paid by allotment from the insured’s service 
pay through July 6,1946; that the said insurance lapsed for the 
failure to pay the premium due July 7, 1946; that the insured 
was discharged from the military service on May 11, 1946, on 
a Certificate of Disability by reason of valvular heart disease; 
that on July 31, 1948, the insured executed an application for 

the reinstatement of the said contract, which application 
6 was received in the Veterans Administration on August 
13, 1948; that the contract was thereafter reinstated 
upon which premiums were paid in sufficient amount to keep 
the insurance in force through June 6, 1950; that the insured 
died on 31st of August 1950 from rheumatic endocarditis, due 
to congestive heart failure; that subsequent to the insured’s 
death the plaintiff filed in the Veterans Administration, on 
September 12,1950, a claim for the waiver of premiums on the 
said insurance contract from January 1950, to the date of the 
death of the insured, on account of the total disability of the 
insured during the said period, and that the Veterans Adminis¬ 
tration determined that the insured was totally disabled from 
March 1,1947, until the date of his death. 

3. The defendant denies the allegations contained in para¬ 
graph 5 of the complaint, except it is admitted that the plaintiff 
filed in the Veterans Administration, on September 12,1950, a 
claim for the proceeds of the policy involved in this action and, 
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as admitted in paragraph 2 hereinbefore, that he filed a claim 
for waiver of the payment of premiums thereon from January 
1950, to the date of the insured’s death, and that the said 
claims were denied by the Veterans Administration for the 
reasons more particularly set forth under the Second Defense 
hereinbelow. 

4. In answering the allegations of paragraph 7, this defend¬ 
ant says that in the event of plaintiff’s recovery herein, the 
court, in its discretion, may award in the judgment a reason¬ 
able attorney’s fee to plaintiff’s counsel as provided by Section 
551, Title 38, U. S. C. A., but in no event shall such fee exceed 
ten per centum (10%) of the amount of recovery. 

Except as heretofore specifically admitted, this defendant 
denies generally each and every allegation contained in the 
said complaint. 

Second Defense 

1. Further answering, this defendant adopts and incorporates 
herein, as fully as if restated, the allegations of fact, the ad¬ 
missions and denials set forth in the First Defense here- 

7 inabove, and says that in the application for reinstate¬ 
ment of the insurance which was executed by the insured 
on July 31,1948, and received in the Veterans Administration 
on August 13, 1948, the insured represented that he was then 
(31st of July 1948) in as good health as he was on the due date 
(July 7,1946) of the first premium in default; and in answer to 
a specific question as to whether he had been ill, or suffered, 
or contracted any disease, injury or infirmity, or had been pre¬ 
vented by reason of ill health from attending to his usual occu¬ 
pation, or consulting a physician or other practitioner for 
medical advice or treatment at home, hospital, or elsewhere 
in regard to his health since the lapse of the insurance involved 
in this action, he stated “No”; that the insured answered in the 
affirmative on the said application, the question “have you ever 
applied for disability compensation, retirement pay, pension 
or waiver of insurance premiums?” and gave as the number of 
his claim 9,482,056. 

2. This defendant says that contrary to the insured’s repre¬ 
sentations made in the said application for reinstatement, exe- 
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cuted on July 31, 1948, and received in the Veterans Adminis¬ 
tration on August 13, 1948, the insured was not then in good 
health, but had been and was then suffering from various and 
sundry diseases, specifically a serious heart condition diagnosed 
as “aortic insufficiency, mitral insufficiency, mitral stenosis, 
rheumatic in origin”; that, likewise, contrary to his represen¬ 
tations that he had never been treated for any disease, injury or 
infirmity, and that he had not been ill or contracted any disease 
or been prevented by reason of ill health from attending to his 
usual occupation or consulted physicians in regard to his health 
since the lapse of the insurance involved in this action, the 
insured consulted physicians and was by them examined and 
treated for various and sundry diseases, that the insured knew 
on July 31,1948, that he was suffering from diseases for which 
he had been examined and treated as aforesaid, and he 
8 failed to disclose the examinations or treatments, or to 
furnish the names and addresses of the physicians whom 
he consulted about his physical condition notwithstanding in¬ 
quiry directed to elicit from him complete information as to 
the consultations with and treatment by physicians, subsequent 
to the lapse of the insurance involved in this action and prior 
to the date of the application for reinstatement; that in reli¬ 
ance upon the said representations made by the insured re¬ 
garding the condition of his health, this defendant, the United 
States of America, granted the insured’s application for rein¬ 
statement of his said National Service Life Insurance policy. 

3. This defendant alleges that the aforesaid representations 
and concealments made by the insured in his application for 
reinstatement, executed on July 31, 1948, and received in the 
Veterans Administration on August 13,1948, were made know¬ 
ingly and with the intent to deceive this defendant and induce 
this defendant to reinstate the contract of insurance involved 
in this action. 

4. This defendant says that it relied upon the truth of the 
insured’s representations made in said application for reinstate¬ 
ment, and relied upon said representations as constituting a 
full and fair disclosure of the aforesaid matters of fact; that the 
said representations were incomplete, untrue, and false; that 
"by reason thereof and because of the insured’s failure to disclose 
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matters material to the risk and because of his false representa¬ 
tions, this defendant was misled and deceived to its detriment 
and was influenced to reinstate the said policy of insurance 
herein involved; that if the insured had made true representa¬ 
tions and full disclosure of said material facts in his said appli¬ 
cation for reinstatement, the contract of insurance would not 
have been reinstated. 

This defendant says that by reason of the facts hereinbefore 
alleged, and the insured’s false and fraudulent representations 
and concealments, the plaintiff is not entitled to recover any¬ 
thing of and from this defendant under the said contract of 
insurance, and this defendant prays that the plaintiff 

9 take nothing by this action; that the action be dismissed 
on the merits and that this defendant have judgment 

against the plaintiff for its costs and disbursements necessarily 
expended. 

Dated this 25th day of January 1952. 

• • * « * 

10 Filed May 7, 1952. Harry M. Hull, clerk. 

Stipulation of facts 

It is hereby stipulated and agreed by and between the parties 
hereto, acting through their respective counsel, as follows: 

I 

That a trial by jury be, and the same is, hereby waived. 

II 

That the plaintiff, Barney B. Thompson, who is also known 
as Barnie Baxter Thompson (hereinafter referred to as the 
plaintiff), was a resident of the District of Columbia at the time 
of the commencement of this action. 

III 

That William G. Thompson (hereinafter referred to as the 
insured), while in the military service, applied for and was 
granted, effective January 7,1944, a policy of National Service 
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Life Insurance in the amount of 810,000, under Certificate No. 
N-15 186 071, in which he named Barnie Baxter Thompson, 
described as father, as principal beneficiary, and Thomas 
Naughton Thompson, described as brother, as contingent bene¬ 
ficiary, and on which premiums were paid by allotment from 
the insured’s service pay through July 6,1946; that the said in¬ 
surance lapsed for failure to pay the premium due July 7,1946. 

IV 

That the insured was discharged from the military service 
on May 11,1946, on a Certificate of Disability by reason 
11 of valvular heart disease, mitral stenosis, and insuffi¬ 
ciency, and aortic stenosis with regurgitation, cause 
undetermined, and that photostatic copies of reports of medical 
examinations made of and pertaining to the insured while in 
the military service are attached hereto and made a part of 
this stipulation, marked Exhibit No. 1 (pp. 1 to 12 incl.). 

V 

That at the time of his separation from the military service 
the insured filed an application for pension or compensation for 
disability resulting from active military service (VA Form 526 
(Short Form), under claim No. 9-482-056, on account of a 
rheumatic heart and deafness of left car incurred during mili¬ 
tary service from October 1944 to April 1945, which was re¬ 
ceived on May 21, 1946, in area office No. 3 of the Veterans 
Administration in Baltimore, Maryland, and that a photo¬ 
static copy of said application is attached hereto as Exhibit 
No. 2 (pp. 1 and 2 incl.), and made a part hereof; and that 
subsequent to the adjudication of the said claim in office, the 
file pertaining to this claim was transferred on June 6, 1946, 
to the Washington Regional Office of the Veterans Adminis¬ 
tration. 

VI 

That the insured was physically examined at the Washing¬ 
ton Regional Office of the Veterans Administration on Septem¬ 
ber 9, 1946, resulting in diagnoses of rheumatic heart disease, 
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class IV, mitral stenosis and insufficiency, aortic insufficiency, 
cardiac enlargement, impending congestive heart failure, heart 
block, first degree auriculoventricular, hearing impaired, 
etiology unknown, type mixed, predominantly conductive, and 
certified photostatic copies of the reports of such physical ex¬ 
amination, marked Exhibit No. 3 (pp. 1-12 incl.), are attached 
hereto and made a part hereof. 

VII 

That the insured was physically examined and treated on 
account of his heart condition and other ailments as an 
12 out-patient in the Washington Regional Office of the 
Veterans Administration, commencing March 9, 1948, 
and that certified photostatic copies of such examinations and 
treatments, marked Exhibit No. 4 (pp. 1-15 incl.), are attached 
hereto and made a part hereof. 

VIII 

That on July 31, 1948, the insured executed an application 
for the reinstatement of the said contract of insurance which 
was filed in the Richmond Branch Office of the Veterans Ad¬ 
ministration, Richmond, Virginia, on August 13,1948, a photo¬ 
static copy of which application, marked Exhibit No. 5, is 
attached hereto, and made a part hereof, wherein the insured, 
among other things, represented that he was then, on July 31, 
1948, in as good health as he was on the due date (July 7, 
1946) of the first premium in default, and that he had not been 
ill, or suffered, or contracted any disease, injury, or infirmity, or 
been prevented by reason of ill health from attending to his 
usual occupation, or consulted a physician or other practitioner 
for medical care or treatment at home, hospital, or elsewhere, 
in regard to his health since the lapse of the insurance involved 
in this action, and that he had applied for disability compen¬ 
sation, giving as his claim number 9-482-056; that the said 
contract of insurance was thereafter reinstated by the Rich¬ 
mond office, effective July 7,1948, upon which pre miums were 
paid through July 6,1950; and that the insured died on August 
31, 1950, from rheumatic endocarditis, due to congestive heart 
failure. 
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That subsequent to the insured’s death the plaintiff filed in 
the District Office of the Veterans Administration, Richmond, 
Virginia, on September 12, 1950, claims for the death benefits 
under the policy, and for a waiver of premiums from January 
1950, to the date of his death, alleging that the insured 
13 was continuously totally disabled during this period, 
and was, therefore, entitled to a waiver of the payment 
of the premiums in arrears on the policy, and that the 
said claims were finally denied by the Veterans Administration 
upon the basis of a decision of the Board of Appeals, dated 
October 31, 1951, copy of which is attached hereto, marked 
Exhibit No. 6, and made a part hereof. 

XI 

That the parties hereto reserve the right to offer testimony 
or other evidence which either may desire at the time of the 
trial. 

In witness whereof the parties hereto by their respective 
counsel, subscribed their names this 7th day of May 1952. 
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Bpoib Costkol gnngc MCS 67 

1 . Lut Nakx, Fair Ntu, MDru Initial 
• •• 

Thormarw WiriljBH_ G 

IBkabNol I 5 . AnrrSnuiNo. I 4 . 


DO HOT t»Z COOK ioxa 
|AX IA2 IAS 


6. Acm I 7. Back ALncnorSonal 9. Dinar 


lOi Sooxcx or Amasuow 


Dl IK fra 


si fra 


*If AAF . fchi pofc. pimi pt». or « mc«At 

u. BBS or Aromwow. C55S BSS5SS5S5S0555 

or Snm 


Yalrulap heart disease, mitral, sten¬ 
osis, and insufficiency, and aortic 
stenosis with regurgitation, oaase un¬ 
determined* 


Bo Reconditioning* 


<Z> 


IX Lois or Dm 






to Dg, Space 11* Per 1st lad, Hq, RH, __ 

M lfay _"®" 

iS. Data Loct-a I Total I Bopiul | Quinn 


, Nakx axd Locate— or Rxroximo Inumim 




ALLAH G 


r, 2d Lt, MAC 


W.D,A.C.a 
FORMNOLS-2C 
1 July 1M4 


(This form ■apeaedeoW. D. U. T>. Tom No. S 3 , 
which will doc bo mod oner reoeiptot this rerisioa-) 





* If A AF. indicate pilot, non-pilot dying pm, ground perm., or ava. cadet 


11 . Causs or Admission. AoDtnogu Oucmau, Oraunons, Ciancs 
or Statc* 

Dg 1. Scabies, anterior abdomen, 
and *>enl3, moderate, FJPTS, 

Dg 2« Miliaria, rubra, generalized, 
moderate, 

Dg 3* Valvular heart disease, mitral 
stenosis with insufficiency, rheu¬ 
matic, ("Old", eaae diagnosis, this 
station, 23 Ifagr 1945, register 
nuober, AS 666,), Condition on 
admissions As stated. 

Reconditioning class 3* 


Dl 

D2 

£1 

£2 


(J) 




& 


12. Limb or Doty 



1, 2 4 3s Tss 


13. DuroamoN 

Duty Limited Sendee 
<1 August 1945 

14. Days or Dnrosmon 

T 

u 

IS. Days Lost-, Total | Uosktal Quaiyiu 

8 ! 8 

VI 

V2 

16. Nabi Alto Location or fUroanno Installation 

STATION HOSPITAL, CAMP ROSIER. ALA. 

W1 

W2 

17. SacBATuam 

0. A.* GDHDliRSEH * 

let It. Med. Ada. C. 

W. D„ A.G. O. 
FORM NO. 3-24 

1 July 1944 


(This form supersedes W. D. M.d5. Fprin No. 82, 

wbiebwU not bo omd after reoalptof tbla rarlalon.) n mil i ☆ aro 


































«1 

Th o mps on. William - Gs - 33731 - 

3 Left HUBe ' 5T« nMBfMd middWliltldH-^® * 4 A. 8. Na 


<“ 5 Orede 




• A«e 

Pvt. 

M.P. 

pet. # 1 

24 

.<*> 8 Race 

io Neuntr 

U Service 

13 Date of cdmledon 

tf- 

W-V-_ 

19/12 

_23 Ky 1945 

•e u SoarosofftdmJjtSoo 


w oamadd _ 

14 RflfifUr DQZ&bffl of botpltil 9m OMD&£ 

23 May 1945: C.C # l # shortness of breath on 
slight exertion* 

2* r recordial pain - shar 
sharp, limited to the chest, ho radiation • 
When he feels the pain he stops working* 

Has been suffering for past 3 months* 
ireniCAL HISTORY: Measles, scarlet fever, 
at age of 4, Rheumatic fever at age of 12, 
pneumonia at the age of 8, diptheria at age 
of 4* bas been overseas for 8 months* Was 
sent to the States because of heart disease* 
Was treated at Foster General for 3 months, 
besides being hospitalized in i frig la n d for 
one month for same condition* 
heart: B*P. - 125/$0. Bilarged on percussion 
There is a soft diastolic murmur which 
becomes louder on slight exertion heart at 
the apex* At the pulmonic area, *fc®flpver, 
the murmur occupies the entire d^ASt-olic 
period. These is a soft 3jr£t*ftlc murmur at 
the aortic area. *•*''.’•$** 

Heart sounds at re^u^ 80* 

Soon after exercise - 80* 

2 minute 8* after exercise - 60* 

Impression: Mitral regurgitation. 

Recommend; Hospitalization* 


U Name of Hoapttal 


«•> FID tow ItecUur Index. Dlmitli Index. DtaebOIty Index. 
Index. Outpatient Index, erveamel Report Card, ax appro; 

8pacee a to 13 iDcfcutve act to be Oiled In wben farm to medTor 
Into is Mm of j>mc* cad <• Uu 2am* of tin ImUrtar tmttmi tfwm. 


Q> 


Mnwt Dxrimin, U. 8.. 
(Berlxxd March li. 1SH) 
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14 Rtiater numbare or btnpltal mmoranda- 


23 May 1945: C.C* 1, shortness of breath on 
slight exertion* 

2. f recordial pain - shar 
sharp, limited to the chest, Ho radiation • 
When he feels the pain he stops working* 

Has been suffering for past 3 months* 

UTroTfiAT. HISTORY: Measles, scarlet fever, 
at age of 4, Rheumatic fever at age of 12, 
pneumonia at the age of 8, diptheria at age 
of 4* ^s been overseas for 8 months. Was 
sent to the States because of heart disease* 
Was treated at Foster General for 3 months, 
besides being hospitalized in j&gland for 
one month for same condition* 
heart: B.P. - 125/60. Bilargsd on percussion 
There is a soft diastolic murmur which 
becomes louder on slight exertion heart at 
the apex. At the pulmonic area, 'hpjspver, 
the murmur occupies the entire d^astolic 
period, Iheee is a soft astatic murmur at 
the aortic area. 

Heart sounds at re^t^ 60* 

Soon after exercise - 80* 

2 minute 8*after exercise — 60* 

Impression: Mitral regurgitation* 

Recommend; Hospitalization* 



U Nam* of Boapltal 


<»> Fill In ar Radatcr Index. Dtaapoai* Index. Dtaabilltj Index. HmXh 
Index, Out-patient Index, or Venereal Baport Card, ai appropriate. 
•*> Space* 5 to 13 lnctoxte* act to b* filled In wn*n form la mad (or RtfitUr 
J*dtx He tlmtof peace and latte Zo*e of tte Interior Ha Ua< of w*t. 




Oft* 

Mirf-AL Dxramixirr, U. 8., 
(Barlaad March 14,19M) 
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10. Soma or 


“““Jfcr BtetauA Tt Pi, 


pgE 


tj 


UZJL 

rp.TTT j ' . ■ T‘~ , i v.". 'T % 


# If AAF. iadioat* pilot, mm+ilot 


or Status 

!• ▼mlimlmr bmmrt diiUM, Mitr al 
•t•noils, ohrcmlo, rbsuMatloJCFTS 
8* Ymlvmlmr h«mrt dlsmmam, mitral 
InmaffleUnoy, ihronlo t 


8* Valvular haul litMit, mortis, 
iMMfflolour, ohroalm. 


4. • 7mm 1840 - *amopharyi*itii, 
•atarzfcml, mfmtm, mill. Ourmd 
10 7mm 1840. 

OlmM XX* 



(This form Bp nriw W. D. M. D. Torn No. S3, 
which via sot be used after receipt at this rerlslonT) 


It-ueM-l -tr wo 
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U) ada 390th M§4 01«P» & Oot 1944, 
XagUoi, European theatre* 
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ilCS-67 

1. Haim i—• 7X90 __ 

2 . uir HM 1. rmr mam ano woeu —t«i • a. A.J.*L 


Tboapaon _ Willi an G 33731687 


1 MAM 

0. CO—T 1 

- ■- - * 

7. MCIMMT AMD AMM — UVnCt 


Pvt 

Unasfid 


1C 

23 

t. a*a 

w 

11. MIUKC or 

10. NATTWTY 

W* 7a* 

unittPi—. rvr 




.’•""“•'“""Tar Richmond Va PE.ir 15 a 4 Dee 
iduahipsorig adm 350th ted Diap (a) 

1«. ca*u or wwiioi 


Valvular deformity, aortic insuffici* 
•ncy, mitral atanoaia and mitral in* 
sufficiency* 2PT9* 


«*. 1 


TJer 


t*. M U— T COM 


17. 


NOT REQUIRED 



, *.g»- 

«« wf- V 


It. aucc or tkatmcnt 

Boap 




1 *. 


20. QtTt — ortrotm— 

21 . — or mnw. 

Foater General Hospital* Jaclcaon* Hiss 

22 . mki aim kf—t vi.ti.mi t o rn — 


22 . 


Medieal Corpt. U. S. Army. 


Form S2 to—tout 

MEDICAL DEl’AKTMENT. U. S. A. 

(Revised March 15, 1938) 
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(a) 23 Oct kkt England* European 
theatre* 



24. Dun or THOTHDTT m OMMKKT CAM 


YEAR 10. 

IN QUARTERS 

IN HOSPITAL 

J&i>uary.. _ 



P»hm*ry 



March... _ 



April . . 



May , ■ , , 



■June... - ... . 



July ... _ 



August. . . _ 



September_ 



October. ... 



November 



December. 



Total_ 




Aggregate patient days 
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REL: Cath WARD: 1040 

t. mmv wol 17899 Med S erv _ APQ 168 

X. t»V NAMC J. TOIT MUM MO MMU MTUL 4 . 4 .LN 0 . 

Thompson, William G 33751687 


S. wu 

•. COMPANY 

7 . Hanoi amo ajw 0 * tufrv'p N 

i Harbor Craft uo 

BOI 

Pvt 

345t< 

S§ 

9 . ia 

v; 

10 . MATTVTTY 

W Va. 

BE 

12 . oatx or uwiUjom 

9 November 1944 


13 . ioiK( Of AOMtSUON 


Fm. Tr Fr H5th Sta Hosp 

14. OMrtC Of ADMISSION 

ADM DIAG: 

Valvular deformity, aortic insuffici¬ 
ency, mitral stenosis, (and mitral insuff¬ 
iciency; 


IS. U«4rMff 

It- MMMVCOOC 

NOT REQUIRED 

17. MOTNMl HAOMCS. 

OmATIQNi 

d> 

* 4 

It. run or nc*»cNr 

//_ 

19 . DtsmmoN 

FmJ Tr 

!<>*$•/• 

20 . 0 *T f- r""— 

sf to Z of l per Evac O Z 2 - 

/f 4 r 


2 1 NOV 1944 

67th Gen Hosp, Plant 4108 AFO 511 

22 . SCNT WlTM KfONT (TS.AV. POO MONTH Of 

u. 

Medical Corpt. V. S. Armf. 


Form 02 10 —loiu 

MEDICAL DEPARTMENT. U. S. A.' 

* (Revised March 15, 1938) 
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THOMPSON, WILLIAM G 
33751687 T44 A 


C 


24. MTS or THATKOIT M CMHXT CAM 


YEAR 19_ 

IX QUARTERS 

IX HOSPITAL 

January 



FAniary 



March 



Anril 






Jinut - 



July. 






September. 



October 



Ncwnhi'r 



December 



Total._ 




Aggregate patient days 
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# ' t T * 
.»X..or 

1. ocoisno wft 

4..UUT NA»C 


7190 

3. flMT MM( AND MIDOLC 


1103-67 


4. A.S.MQU 


Thompson William G 52751687 


1. UUM 

Pvt 

S. C0MPAMT 

Unasgd 

7. RCCMCnT AMO AJIM 00 »C*V!tt 

TO 

X w 

23 

•S. HACK 

;; 

10. MATIV1TY 

VI 7a 

11. Minna 

1- 

12. OATC Of ADMISSION 

10 Dec 1944 


ixw-c t of«-i»»io l <p r f Richmond Va PFjorig-adn 350 
lied Pjsp,23 Oct 44, England ,-Suropean (a) 


IX uvu or loaniiM 


Valvular heart disease, aortic in¬ 
sufficiency, mitral stenosis, and 
mitral insufficiency. HPT3. 


IX M«MT 


IS. MMftVCSOC 

NOT REQUIRED 

17. iiimsm. biavkvo. or 

DUTHMt 



IS. PUCK or muTMOIT 

Hosp 

IS- ssipiis 






S'* 


r ^ V \^» * 






SO. Ktl S WtPOWTMM 

21. MUU or MOMTTAL 

Foster GL£, Jackson, Hiss 

22. torr vm acp«rr «M.*«.nr ■vm ior 

















YEAR IB.. 

IN QUARTERS 

4>nqtry 


Februsiy_ . - . 


March - _ 


April....... _ 


M »y 


June .... .... ... 


July-- 

August-, .... 


Sontombor • 


October. __ 


November_ 


December_ 


Total_._ 



IN HOSPITAL 



Aggregate patient days.. 


10—18211 





















VETERAN’S APPLICATION FOR PENSION OR COMPENSATION 

FOR DISABILITY RESULTING FROM ACTIVE MILITARY OR NAVAL SERVICE O lKZ ():ir 


T TT TI 

WL 


lEgan g rgam -H. 1 - i.' |' ..j. i ih ..r r uvrruvn isrrrggrrgTi 


mrsoA/, k//t-Li&M (p. 



111 ■ "’XT'.i 'il I."I■. 1 , 771 '■■ ♦ j i• • ■ j 




->» / / 


£9 


Wssfm. 



iftizstt:-: 





niM'n :?-:- 1 i.„".i,'"i. 1 , 1 ,. 1 ." l |. | -.:.n. i .;i'..ri M ii", , i ,'"-"r.'.' i 1 ""!. "i.tt" "irr 

~ . 




tm cm Amico rot (r M or n 0 y. 


1 I 7 TT 7 . 1 ''..:: * 


T 7 iTgnT^r'^; , 7 V«'« , T!^B»'TrTn 7 ^ 



II. AM YOU TO K RmM»MCO. UTOM 

MOSOTAUZATION 00 OOMlOUAAY CARE I 
U. S OR ANY POLITICAL SUtCXVtSIQM THCJ 


ario. state what warmniOM 



14 MAVTM. mm (C/wcA) 

SJWUl 

X 

MARRIED 

WtOOWtO 

MVONCSD 
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Ex. No. 3 


T.A.IMB tttf 
(DOT. IMA) 
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VETERANS ADMINISTRATION 


REPORT OF PHYSICAL EXAMINATION 


Date of admission to hospital. 


Date of discharge from hospital. 


,19_ 

,19- 


C-No. 5.-H-S.^ Qg- l 


1. Claimant's name. 


(Loot) 


<FImt> 


(Kiddle) 


2. Bank and organization_Qfcg._- F.nli«tTwpnf \ — lt> ~ 1-t ^4 

VJ . (Data) 

_V>f ^ . ..._ 


rwhnryo S' - \ V — *4* (a 3. Birthplace_ 

_ CD—) 2 ^//? * . 

Age—2^2 Race.. -Vs!-Color of eyesc^*^-’. 1 ^ Color of hair/SSu^i 





CK—O ^ < 

6. Permanent marks and scan other than described below: 


Highest weight in past yearZZs!— 
_ , 0 - 1-40 


nutncni marKS ana scare timer uuu gesenoea ueiow; . , 0 

'T&XCZ+ a. <Xaa~~- (jTU^Jt - . 


7. Origin and date of incurrence of disability as alleged by claimant: 


8. Brief medical and industrial history: 

(In Ant nimluUooL thla klotory moat «w auflWdenttr tko tin elapab« iha date of S i S wt i Dm nCHair mer l on Wbon 
prrriou mmluuoH bon bom mode. tho oxotnlnlVwttt noH only tko modi ml oaf lodoautal b inary ■rir lut tbo potted do e, 
the moot recent prevlooe examination, there by brtnctne It op to date of bln examination. If. tor any rooeoo, each klotory ra»- 
not be obtained, tbo rooeon therefor moot bo Ota tod. Tbo data to be noted are I When, where, by orhoaa, and for what 
kao the octeraa re cel rod medical treatment T When, where, by whom, and at nrkat o ora patloo and eraaoa woo ‘ 
to tko moploymoal?) 


^^*0 -tjLCv0-0^O ta-frp, /oft ^ 

IcCl) to * t. * C ( ►»"— e 

/ ^/ V ^Cb*te c ^frCet/e 7r^ ^*dw 
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9. Present complaint (subjective symptom*, not diagnosis): 


Statement by Claimant. My Answer* to questions 8 And 9 hAve been rend to me. And I hereby certify that the 
medicAl And industriAl history are correct and the complaints recorded are all that^ am suffering from, to 
the best of my knowledge and belief. e * * . J 

Signature of claimant (or his mark) _-_ 

For the physical examination the claimant must be stripped. 

10. Temperature^^.- Respiratory rate: Seated_ /A. _ standing _; 

immediately after excrci QTr*AlA ~......; 3 minutes after exercise.. Pulse 

rate: Seated.. /jr. . _; standing ll... _; immediately after exercise^** 

3 minutes after exercise . Any arrhythmia of pu (If so, describe: 


rw 


Systolic 


11. General appear ana 


carnage 


..,..Blood pressure: 

(Takfti 1 MlwtM after oinbt) ^ 

-£ 2 * _ _, diastolic ...— 

(TM omtOT tot will mU of ItSw. «A»r»« i , l y. on «»cB (ax) /^)/P 

c^&rC. 3^..; nutritic^fcftfcsrri^imuscular developme fiKT * ^ : .- ' ^ ..*-; 


diastolic .— 

iiw, «a»f*« i , i r. m wet fax) 


L muscular developmel 


.: posture _JfetrSr*r...; gait .> 




12. Eyes: External s tiu p ti dfy y . f ach eye........ 

^i^gw. W.OfpixtSXS.) ---- 

VV^^SneuS^artij Dncorrected R- 20/ L- 20/ 

Corrected R- 20/ L- 20/ 

IS. Ears: Auditory afrsh^.XQraal? .Vyift--. Discharge? ...!KVO..— From external canal or 

middle ear?-^^Mastoidectomy scar? _ Appearance of membrana 

tympani? ’ Qr^jnary conversation heard: Right feet; left feet 

(Test only at prescribed distances—1, 2, 5,10,15, 20 feet) Tests for bone conduction 
(Specify R i airf , Weber, Schwabsch): Ctc. UJg- 
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T, A. Form WWJ 

(Uk 1 MU 


3 


C-No. 


14. Nose, throat. sinuses: Normal? 


If not, record findings: 


15. Cnrdio*vascular system: Normal?_ 

<2f not. record am of heart duUiu-v. mumvin. thrill**, dyapnea, cyannai*. r^lrma. Anr nn*«rt*n? <Xf •*. «WnV.) Anv artf 
fitMWroM. (If ao. what dvgrw':) Record any oloctrocardiotfniphic txanunaum ma*l* undv« -UWwtwO vwimn'itton^'j 


16. Respiratory system: Normal?_ 

(Xf not. i(v« ihape and iMMurrmrnU of chvd on liMpintlM. raplrntlon, and at ftd. Any difference In mobility on or contour 
of aide*?. Raeord physical altrna. In each lung a»pa ratal?. upon palpation, percussion. and auacultation. State uualtl? an«J loca¬ 
tion of rilea during Inapiration following expiratory couch. State areas of in Alt ration, oonaolidation. and cavilioa. by Wstj 
rooord araa of ad h— Iona or fluid. Any cough. expectoration. or bemorrhag*? Record aputum examination a under "Labora¬ 
tory exyl nallona,-) 

to aora t 






17. Digestive system: Are mouth, teeth, gums, stomach, intestines, liver, gall bladder,\and 


rectum normal?_ 

<If sot dntnb* flwLngk JUancd X-ray serUs u4 vaamlaatUa of mwrt llllwti w (Mss «ad*t "UtOM 

tory tuttlMU0M H ) 


18. Spleen; lymphatic glands: Normal? - —If not, record findings. 


19. Nervous system: Are brain, spinal cord, peripheral nerves, and mentality normal?_ 

(If not. rrwd »snul and iwvidofM finding*! Intrllictiwt. achont. and ttaeral kiaaMfe. m emory tor rwwlt and recent raMi, 
erwnUltoA. rvtenum. mental trends emotional reaction*: *Ute of thinking pr oce— es. lacItMlinf attention; Insight, awiahv 
t*oa. and depo nm i l ; halloo nnUon*. daludona; stations and nail; Romtonf*a aim. dev© and superficial reflex*#. muscular 
atreohles*ienaiUM (Uoniers ifoors. partly***, con tract are*. etc. Any endotrlna dlaonW*? If an. dtamb* nymtoevi* In fall. 
fUtord **rV4orical teaa and** -Laboratory examinations.*') What la your opinion as to this Examinee s mental oondiUoo *HO» 
rnisrt m A.miwtenry T fn fiMfv^re this opinion, the provi s i o n * of K L 1*. €1*1 iwdU. Inclusive, and Mm«w«I for Medical 
Examinee*. pern** II and it, vrill be carefully considered. and thorn criteria kept »n mind in arriving at aa ain*rw»na <i » n 
Utween a psjrrixitic date aa a m adical concept and ineomi*«*va«y aa a piagmntHal ktfai OslvnainaUoa. 


SO. Geoito-urinary system: Kidneys, bladder, prostate, penis, testicles normal?_ 

t JUwcd urine anal yds footer. roam i an. *o. gravity. i lte —l p . «gv. aaMa pa*. Uni Mi) and piignMIWj taau ndr "lah> 

oratory cxjunmaUona**) 
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V. A. Form IMS 5 C-No. 

(Ok. IMM 


21. Rheumatism: Articular or muscular?..What joints affected?_ 

____ Swelling, crepitus, atrophy deformity, limitation of motion, ankylosis? 


22. Hernia: Inguinal, femoral, ventral, umbilical? .. ... Side? —--Size?- 

If inguinal, complete or incomplete? ...Truss worn?- 

Retained by truss?.. Operable?_ 


23. Hydrocele?_ Varicocele? .......__ Side?-Size? .... 

24. Varicose veins? ... Size and location?----- 

Sacculated or ruptured?_____ Scars or ulcers?- 


Elastic stocking worn?-- Operable?_ 

25. Pes planus (flat or weak foot) ?_ Side?_Degree—first, second. 


third?_Abduction (eversion)?_ Inner border bulged?- 

Painful?_Limp?_ Stand on toes?_Pes cavus (hollow 

foot)?_ Side?_High arch?_ Dorsal flexion at ankle lim¬ 


ited on active and passive motion?_Associated equinovarus?- 

Hallux valgus (bunion) ?_ Side? ._ Painful?_ Describe: 


26. Skin (location, type, extent of lesions) 











27. Residuals of gunshot wounds or other injuries: 

(M «C IOn. IimUm ud I t iwia •t mw lu» U « rt — «i walaa. mmmm Mint. ■«« «• M tt kiU 


28. Evidence of effects of pastor present vicious habits (alcohol, narcotics, venereal Infections) 

(I<|H UtontoiT MU aadar “Latemanr n wi ullc* * 


29. Laboratory examinations: 

(X-ray. f ' ~ 
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*+ >0-110« W foe foy*****#? ot **&<*.* «* IfcHMwW fcWef* *it^<«***> 4*Mfr$vt>Ko *t (.VoWKUt »*> tt+w *&• 

(»»*•(£* fiMf '+M t*t 9*fx>+r.i,> . :. y 


; A«*r *■ £>^5 - 5k- 

.... , „■ 

>wvO<.<sta» *' lip* 1 - ^ if ~- - /yr ^ ^ *• - 

G~ ;. ; , ' -" s.. '■ : 

IJfc&e t# tr»v«iliiSfe*S5^ $**» fce need bo«~ > 


****** 




iSti&'-tfje cU&aaat ixixfci^a? 


jtfta&MfiSt»t 


ttWSSI? 


(MPV.. 


/ /V V-*-V-i 
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Veterans .aomjnjstratlqn 

3 CC Indiana M<,n. w. 

.Wanhingtoa 

Sept. 9, 1946 
Chief, Cut-Pit lent Departaont, yCN 

Votercaa Adalnlstrstlon, Ut. Alto Hospital, 

2650 Wisconsin Avenue, S.'S., 

Washington, D. C. 


Sear Sir: 

This letter will 
C # 9-432-056 
for Hating 


serve to introduco_ _ gro ggy F » «_ 

. who was egmslaod la this office this date 
_purposes. 


There ere enclosed requests forr 
( ) BLOOD T7ASSSIUAX 
( ) MALARIA SHEAR 
( ) COMPLETE BLOCS COCBT 


( ) SEDHEKTATICH RATE 


( ). CRINAUSIS 
/(X) ELECTROCARDIOGRAPH 
( ) FECES ^ ** 

(X) X-RAX or« 


Cfflgt— '■1th Barlxn^-Tlllod Esophagus 
(between 12 and 1 pa) 


Report to tbs Mt. Alto Bospital with this letter, before Sect, lfl and 
m indi cated 

between the hours of / and_, any day Monday thru Friday. 


As soon as the cxaslnr.tlon has been completed, please send tbs coapletod 
reports to tho undersigned. 

Very truly yours. 


PHILIP X. R2TKZR, VI 


Enclosures 


AdainistratiVe Officer, (Med i cal) 


Ae«eew*»fW——» — 

c. xc. a. w. « v. U( 


»Si»H.II)nrtl».S»n 
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From x-nr to VM_ Otto 

Vi- 

X-nj ar flnoroeoopto SsiStopi 


X-ray examination of the cheat rereala both lung fields to be essentially cleer. 
The heart a he’d on shows an > abnormal‘ fullness In She upper portion of the left 
border, which Is suggestl-re* Of .mitral heart djLsease. The heart measures 13j- cos 
In Its transverse rs compered to a transverse dlecator of the cheat of Jtk cos. 
The diaphragm Is normally outlined. V « ; V w 










CLINICAL RECORD 


LABORATORY EXAMINATIONS 


BLOOD 

^Toul Erythrocyte Count _ii^fcSLJS.S'SL 

£x"ToUl Leukocyt* Count__ia y .QSiQ.... 

Blood PUUkU-- 


DM*. 


Hemoglobin . 
Color lode* . 




3-9-VT 


_a..\3L 


^^'Differential Leukocyte Count 
Polymorphooudeeie — 

Lymphocyte*_ —,- 

Mooocyt—... 


Hi 


Coagulation Tim* . 
Blooding Tim* __ 
Polychromnlophilin 
Aninocytoou__ 


PoduJoeytonln. 


Bnoophllmu 


Reticulocytes . 


Myelocyte* 

Neutrophil*. 


BMopbilie 


TWnniHum Melenm: 
Tertian__ 


Quartan . 


Ketlr o nutu mn o l _ 


Vidal Teat for Typhoid or Paratyphoid . 
Blood Cuituro <*wt*« 


Pn«uity of Erythrocytoo: 

_ Baclnninc Hemolyeio . 

_ Coenpiet* Hemojyete 

■_^/S*dim*oUUon Index „/l. 


Sod. Chloetd*. 

Sod. Chloride. 
npeVhour.CruWc*"- 


Complement riiatioo Teat for BypkOI* (to b* reported la nine June with the proeMoo* of CUoknl Bulletin No. 10) . 


Precipitation Tart for Syphilis .. . . . —- _____ 

Complement Fixation Teat far Tnherroloela . . . 

Complement Fixation Toot for Cooocoocu* Infection..........\. 



fa Ckaepe *tf Lrteea f rty. 

U/^jUUouCt °y 4, Ms -f 
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fSSBOM^ /TKATUir 


Clinical record 

REPORT OF ELECTROCARDIOGRAM 


Date. 


{Data to &« ntppbmi bj/i^uttna pkyticia*) _ 

Ai m /. - & 


• 3 - 9 -v? 


Qfajal diftgDOsii ( 


Hiatoryor | 


• dtcmooi 

nUZZ 

Digttalia in last 8 waaka 


of: Anginal ayndrtane. 

_ Myocardial tnanffiriancy ■ " z - 


Hyp** 

Plan a —^ .<1—Obaatty -^<<p .... 
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MUSON, m-T.Tiu c. z 
8pdM.McaouiK.0KsrwTO(O« 270 
Ip MpJfTDn □ AMMAT0<r6-U] 


s 




fAMT TO K CXAMXMO 


Clubs 





DATE 0T FKCVKXB X-AAY 


romMOcr mctoay amo 


movtsoyu. oucmg^u. 






X-ray examination of the chest shows both long fields to bw essentially cle^ . 
The heart shadow measures 13 $ cam la Its transverse diameter aa coopered to a 
transverse diameter of the cheat of 30 cas. Its configuration Is somewhat 
suggestive mitral heart disease. 


A 


reaa. 3/27 abw 



ST51<W614MMS2SHX-RAY REPORT |' 
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APPLICATION FOR REINSTATEMENT 


TXVE.TEXK LEVS. PSX3COM TStM FUtX AND TOTAL DXSABILXTT INCOME PROVISION 
(This form not to bo u — d in oonnootion with pocmononi piano of inouranoo) 




x rwqrNoU/oiN) 

Ztf-lfi-ol/ 


Ikm <UUm oi pMUnm to rtifcntt 






3o,/9^C # 





COMPARATIVE HEALTH STATEMENT 

I hereby apply for reinstatement of my National Barrio* Lit* Insurance in the amount stated abovfe Ai a condition to the r einst a t e¬ 
ment of this insurance, I certify that the answers to the following questions ere complete ead true to the beet of my knowledge and 
belief. 



I understand that: 

(a) this application must be accompanied or preceded by the tender of at least two monthly premiums (no Interest) on the 
amount of Insurance to be reinstated, one premium for the month of lapse (grace period), and one premium for the premium 
month in which application is mailed or otherwise delivered to the Veterans Administration; 

(&) the Veterans Administration may require a report of physical examlnatldn in connection with this appli cat ion if deemed 


(c) this form must be fully completed and signed by me and mailed or otherwise delivered to the Veterans Administration im¬ 
mediately after execution; 

(<f) premiums must be paid each month as they beoome due while this application is receiving consi der ation in order to prev en t 
asubeequent lapse of insurance; 

(e) Armed Fortes Leave Bonds If used in payment of premiums required for r einst a t ement or advanoe premiums, must be 
assigned to the Veterans Administration; 

(f) checks, money orders, and postal notes should be drawn payable to the Treasurer of the United States and mailed to the 
Collections Unit, Veterans Administration office where my insurance records are maintained. 


»records are maintained. 
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VETERANS ADMINISTRATION 


BOARD Or VETERANS APPEALS AUG 3 11951 


KCQTiDED 

THOMPSON, William O. 
XC-9 *32 056 


oocwrNa 135*3* 


Kat’l Serv. Life Inn. Act 19*0, as amended Waiv. of Ins. I fre m . (TO) Denied 
Hat'l Serr. Lifto Las. Act 19*0, es amended C on tr a ct (Belnst.) Sealed 


Appellant represented fry ; 


Veterans of Foreign Wars of the United States 


Witness at hearing on appeal ; Barnie B. Thompson, appellant 
OOESTI O B S AT ISSUE : 

1. Entitlement to waiver of insurance pr em lume. 

2. Determination as to validity of reinstatement of 
the veteran's contract of national Serrlce Life 
Ihsurence. 


COWTEHTICWS : It Is contended by the appellant, Barnie B. Thompson, that 
the action of the reteran In applying for reinstatement van done In good 
faith and that the reinstated contract should not he voided. It Is also 
contended that on the basis of total disability entitlement to waiver of 
insurance premium Is established. 

COILSC CT MATOOAL EVUOTCB : The Service Dep a rtnent reports that tbs 
veteran had honorable active service from January 6, 19** to May 11, 19*6 
when he was discharged on a Certificate of Disability by reason of valvular 
heart disease. While In service the veteran was granted, effective Axm» 
■ry 7, 19**, $10,000 national Service Life insurance which lapsed for non* 
payment of premium doe on July 7, 19*6. Pursuant to an application dated 
July 31/ 19*8, reinstatement of the veteran's contract of Rational Ser¬ 
vice Life Xosuranee was effected. Premium were paid to keep the Insur¬ 
ance In force through June 6, 1950. The veteran died on August 31, 1950 
from rheumatic endocarditis due to congestive hesrt failure. 

On September 12, 1950 claim was made by the appellant, as designated 
beneficiary, far proceeds of the veteran's contract of In su r an c e . A claim- 
was also made far waiver of Insurance premium' In which it was allagsd 
that the veteran had been continuously totally- diaaMsd far Insurance pur¬ 
poses from January I 95 O to the date of hie death. It was held that eon- 
tlmicros total disability was shown from Ifcrch 1, 19*7 1 6 August 31, 1950, 
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OHCKPSCM, William 0* 

3 C -9 482 056 

the data of the veteran'o death. It vaa also determined, that the veteran's 
failure to male timely application for valver of Insurance premiums vaa 
not show to ham been due to circumstances beyond his control. It vaa 
held that the veteran In his application far reinstatement knowingly 
made m are presentation of material facts to such an extent as to vitiate 
the contract. accordance therewith the reinstated contract was can¬ 
celled. 2 he appellant's ola-ln far valver vaa disallowed far the reason 
that on the beginning date of total disability the Insurance contract 
was In a state of lapse. She claim for proceeds of the veteran's lnsur- 
anoe contract vaa disallowed far the reason that on the date of the vet¬ 
eran's death no Insurance was In force. 

She veteran In his application far reinstatement executed on July 31, 
19 * 18 , answered affirmatively to the question of vhether at the time of 
application he vaa in as good health as he vaa at the time his Insur¬ 
ance lapsed. Els answer vaa negative relative to vhether he had been 111, 
cor suffered car contracted any disease. Injury, or Infirmity, or had been 
prevented by reason of 111 health from attending his usual occupation, or 
consulted a physlcan, surgeon, cr other practitioner far medical advice or 
tre a tme n t at heme, hospital or elsevhere In regard to his health, since 
the lapse of his Insurance. Ee answered affirmatively to the question of 
whether he had applied for compensation, retirement pay, pension, valver 
of Ufa Insurance premiums, or total disability benefits and supplied the 
number of his claim with the Veterans Administration. 

Ohe records disclose that the veteran applied for disability com¬ 
pensation in May 152*6 and in August 1946 appeared before a rating board 
of the Veterans Administration. Ee testified that he was employed by an 
amtcmobUe parts company. 

Ee vaa examined by the Veterans Administration during the period of 
September to October 1946. Els industrial history Indicated that he 
vaa employed at a salary, of seventy five oents per hour receiving approxi¬ 
mately $ 35.00 per week. Tho diagnosis made at the time of this examination 
vas rheumatic heart disease. Class IV, mitral stenosis and aortic In¬ 
sufficiency, cardiac enlargement, lapending congestive heart failure, and 
heart block, first degree, sarlculo-ventorleular. 

The record indicates that the veteran ocnaenced outpatient tre a tme n t 
with tie Veterans Administration In March 1948. Oe treatment continued 
during April and JVsce 1948. It also Indicates that he vas examined and 
treated In January and February 1949 and February, larch, April, and 
August 1950. 

Hospital! ration vas accorded the veteran for his heart condition la 
January 1950 as a Vetorana Administration patient. 


-2< 




















































THOMPSON, William G. 

3C- 9 1*85 056 

The record discloses that vhoa the veteran made application tar 
reinstatement at his contract of Insurance In July 19t8 he ccooealsd 
the fact that he had been receiving medical treatment free the veterans 
^ministration far a heart dlsahlUtj at Intervale from March 16, 19 U 8 . 
m Tlev of this the Board concludes that the veteran's action In making 
a negative reply vlth reference thereto, constituted e ml are presentation 
of material facte to each an extent as to vitiate the reinstatement *om 
the haels of ffaud. 

The record discloses that the veteran's In su r an ce contract lspaed 
tar nonpayment of p remium doe on July 7, 19**6» With regard to the appel¬ 
lant's claim for vaiver of Insurance premiums, the BOord finds that the 
evidence of record falls to show the existence of total disability for 
-Insurance purposes on the date the Insurance lapsed or while the Insurance 
vea In force under pre m ium paying conditions. Accordingly, the Board finds 
that entitlement to vaiver of Insurance premiums has not bean established. 
The Board also finds that the veteran's failure to make timely application 
for vaiver Is not Shown to have been due to circumstances beyond his con¬ 
trol. 


The appeal Is denied and this decision constitutes final administra¬ 
tive denial of the claim. 



Associate Member 


fa 


BOW© Ofc AFJFVo. 

vne 3 TJ 32 J 
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***** 

14 Filed June 16, 1952. Harry M. Hull, clerk. 

Motion for summary judgment 

Comes now the plaintiff, by his attorneys, and, pursuant to 
Rule 56 Federal Rules of Civil Procedure, moves this Honorable 
Court to enter a summary judgment in his favor, there being 
no genuine issue as to any material fact, and for reasons in 
support thereof refers the Court to the Memorandum of Points 
and Authorities attached hereto and made a part hereof. 
***** 

15 Filed October 27, 1952. Hariy M. Hull, clerk. 

Opposition to plaintiff's motion for summary judgment with 
defendant's cross motion for summary judgment and, in the 
alternative, for judgment on the pleadings. 

Comes now the defendant, United States of America, by its 
attorneys, Charles M. Irelan, United States Attorney, D. Vance 
Swann and Onan A. Hydrick, Attorneys, Department of Justice, 
in opposition to the plaintiff’s motion for summary judgment 
and moves the court for a summary judgment, or, in the alterna¬ 
tive, for judgment on the pleadings in its favor on the following 
grounds: 

I 

That the plaintiff is not entitled to judgment as a matter 
of law. 

II 

That the defendant is entitled to judgment as a matter of 
law. 

HI 

That there is no genuine issue as to any material fact. 

In support of this motion the court is referred to the Memo¬ 
randum of Points and Authorities attached hereto and made a 
part hereof. 


<.v 
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28 Filed November 3,1952. Harry M. Hull, clerk. 

Supplemental stipulation of facts 

It is hereby further stipulated and agreed by and between 
the parties hereto, acting through their respective counsel, as 
follows: 

I 

That questions 8 and 9 of the application for reinstate¬ 
ment of the contract of insurance here involved (Ex. 5, Stipu¬ 
lation of Facts dated May 7, 1952) called for material facts, 
and that had the answers to such questions contained correct 
representations of all such material facts, the said application 
for reinstatement would have been denied by the Veterans 
Administration, except for the possible application of the 
provisions of Section 602 (c) (2) of the National Service Life 
Insurance Act of 1940 (Section 802 (c) (2), 3S U. S. C. A.), 
applicability of which the defendant denies. 

II 

The reservation of the right to offer testimony or other 
evidence in paragraph XI of the stipulation dated May 7, 
1952, is considered stricken. 

In witness whereof the parties hereto by their respective 
counsel, subscribed their names this 24th day of October 1952. 

* * * * * 

29 Filed December 8, 1952. Harry M. Hull, clerk. 

Memorandum 

The above case came on for hearing on a motion by plain¬ 
tiff for summary judgment. Defendant filed a cross motion 
for summary judgment and, in the alternative, for judgment 
on the pleadings. Both plaintiff and defendant have stipu¬ 
lated that there is no issue as to the facts of the case and 
the question to be decided is purely one of law. 

Plaintiff is the beneficiary under a $10,000 National Service 
Life Insurance Policy which the insured, plaintiffs son, 
secured while he was in the military service. The insurance 
lapsed, for failure to pay the premiums, on July 7, 1946. The 
insured was discharged from the service on May 11, 1946, on 
a Certificate of Disability by reason of valvular heart disease, 
mitral stenosis, and insufficiency, and aortic stenosis with 
regurgitation, cause undetermined. At the time of his 
separation the insured filed an application for pension or 
compensation for disability resulting from active military 
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service, under claim number 9-482-056, on account of a rheu¬ 
matic heart and deafness of his left ear incurred during military 
service. The insured was examined at the Washington 
Regional Office of the Veterans’ Administration on September 
9,1946, resulting in diagnosis of rheumatic heart disease, mitral 
stenosis, etc., and was treated as an out-patient at the Wash¬ 
ington Regional Office, commencing March 9, 1948. 

30 On July 31, 1948, the insured made an application for 
reinstatement of his insurance policy, wherein he repre¬ 
sented, among other things, that he was then in as good health 
as he was on the due date of the first premium in default; 1 
and that he had not been ill, or suffered, or contracted any 
disease, injury, or infirmity, or been prevented by reason of 
ill health from attending to his usual occupation or consulted 
a physician or other practitioner for medical care or treatment 
at home, hospital, or elsewhere, in regard to his health since 
the lapse of the insurance in this action; 2 and he also answered 
that he had applied for disability compensation, giving his 
proper claim number. 3 The insurance was then reinstated, 
effective July 7, 1948. The insured died August 31,1950 from 
rheumatic endocarditis, due to congestive heart failure. 

The motions of plaintiff and defendant present the following 
questions: 

1. Did the insured obtain reinstatement of his National 
Service Life Insurance Policy by fraud? 

2. Assuming question No. 1 is answered in the affirmative, 
can the Government defend on the ground of fraud in view 
of the fact that the Veterans’ Administration was possessed 
of information as to the insured’s actual medical condition at 
the time his application for reinstatement was made, and the 
application itself calls attention to the insured’s disability 

compensation claim and his claim number? In other 

31 words is the element of reliance present which is essen¬ 
tial in the proof of fraud? 

In Pence v. U. S., 316 U. S. 332 (1941), the elements of 
fraud are stated to be (1) a false representation (2) in ref-: 

1 Question 8. Are you now in as good health as you were on the due date 
of the first premium in default? Yes. 

‘Question 9. Have you been ill, or suffered or contracted any disease, 
injury or infirmity, or been prevented by reason therefor from attending 
your usual occupation, or consulted a physician, surgeon, or other practi¬ 
tioner for medical advice or treatment at home, hospital, or elsewhere, in 
regard to your health, since lapse of this insurance? No. 

* Question 10. Have you ever applied for disability compensation, retire¬ 
ment pay, pension or waiver of insurance premiums? Yes. Claim No. 
9—482-056. 
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erence to a material fact (3) made with knowledge of its falsity 
(4) and with intent to deceive (5) with action taken in reliance 
upon the representation. 

The Government contends that the answers given in response 
to questions 8 and 9 w T ere false; that the insurance policy was 
thereafter reinstated in reliance on the truth of these false 
answers and that because of this fraud the reinstatement was 
void. Plaintiff denies that there was any intention on the 
insured’s part to defraud the defendant and that in any event, 
assuming that there was fraud, the Government had actual 
knowledge of it and did not rely upon fraud in the reinstate¬ 
ment of the insurance policy. 

1. There is a serious question in the Court’s mind as to 
whether the admitted facts indicate any intention to defraud 
on the part of the insured. Certainly at least as to question 8 
there appears to be no evidence of any intent to defraud. In¬ 
sured was discharged from service on a medical discharge on the 
basis of heart trouble. When he applied for reinstatement he 
still had the same heart condition and was in as good health as 
on the due date of the first premium in default. Even as to 
question 9 the Court doubts the sufficiency of proof as to the 
intent to defraud. Insured was a laborer without much educa¬ 
tion. He was aware of the fact that defendant had complete 
information as to his health and did not hestitate in giving 
his compensation “C” number at the time of reinstatement. 
Insured knew that examination of that file would have given 
the Government complete information of his physical condition 
at the time of reinstatement. It does not seem to the Court 
under these circumstances that the insured was trying to 
cover up. 

32 2. Assuming arguendo, however, that the record in¬ 

dicates an intent to defraud on the part of the insured, 
still the Government has not proven another essential element 
of fraud, namely, reliance upon the fraudulent representations 
in reinstating the insurance. This is so because defendant had 
the “C” number of insured’s compensation claim, and had 
actual knowledge of the information requested in questions 8 
and 9. In similar cases in the Seventh and Ninth Circuits, 
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tiie Court of Appeals has held that under the facts as disclosed 
here the Government cannot assert fraud as a defense. 4 

In the Kelley case, supra, the applicant for insurance was 
asked certain questions concerning his health, whether he had 
applied for government compensation and whether he had 
consulted a physician. He answered in the negative except 
that he made reference to a hemorrhoidectomy. The evidence 
showed that he had applied for compensation of a veteran dis¬ 
abled in World War and that he had consulted a physician. 
The Court of Appeals pointed out that it was not necessary for 
the jury to find that the answers were made with knowledge 
of their falsity or with intent to deceive, nor was the jury re¬ 
quired to find that the Government relied on or was deceived 
by the answers to the question referring to the application for 
compensation for the Government had full knowledge of the 
claim and granted the application for insurance with knowl¬ 
edge that the applicant had applied for compensation. 5 In 
view of these facts, the Court of Appeals of the Ninth Circuit 
sustained as proper a verdict of the jury for the widow of the 
insured. 

The Clohesy case, supra, a recent decision from the Sev¬ 
enth Circuit, was called to the Court’s attention by 
33 defendant subsequent to the argument and submission 
of the case. Even though the result of the Clohesy case 
was against the beneficiary, the language of the Court in dis¬ 
posing of the case strongly supports plaintiff’s position herein. 
In that case as here the matter was submitted on an agreed 
statement of facts. Clohesy’s insurance lapsed for nonpay¬ 
ment of premiums. On December 20, 1947, he applied for 
reinstatement of the policy. Concerning his health, he stated 
that he was in as good health as he was on the due date of the 
first premium in default and that he had not consulted a physi¬ 
cian, been ill, or contracted any disabling disease since the 
lapse of the policy. On January 27, 1948, the application for 
reinstatement was approved. It was later shown that the in¬ 
sured had suffered a severe heart attack the day before he 

4 U. S. v. Kelley, 136 F. 2d 823 (CA-9-1943); Clohesy v. U. 8., No. 10582, 
Seventh Circuit, November 5,1952. 

* The claim number was endorsed on the application for insurance. 
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applied for reinstatement and that he had consulted a physi¬ 
cian. On March 11, 1948, the insured filed an application for 
compensation, giving the correct date of the heart attack and 
listing the physician who treated him. The insured died on 
January 13, 1949. The reinstatement was cancelled by the 
Veterans’ Administration on the ground that it had been ob¬ 
tained by fraud. The beneficiary did not deny that there was 
fraud in the application for reinstatement, but claimed that the 
knowledge of the Compensation Section constituted knowledge 
to the Insurance Section; that with the knowledge the Govern¬ 
ment elected to continue the policy, and that therefore the Gov¬ 
ernment could not cancel the policy. The Court of Appeals for 
the Seventh Circuit, in affirming a judgment in favor of the 
Government, discussed and distinguished U. S. v. Kelley, supra, 
but agreed with the result in the Kelley case because the appli¬ 
cation for reinstatement in that case contained the compensa¬ 
tion “C” number. Commenting on this in the Clohesy case, 
the Court said: 

There it was shown that all applications by veterans 
compensation were identified by a “C” number 
34 and that the veteran’s application for insurance 
in that case, at the time it was approved by the 
Insurance Section, bore his “C” number, thus showing 
to the person or persons passing on the application that 
the veteran had then made an application for Govern¬ 
ment compensation. On the particular facts of that 
case we agree that there the knowledge, not only of the 
Veterans Administration but of the Insurance Section 
of that department, could be properly said to be “actual, 
not imputed.” Under those circumstances we think the 
Court properly held that the Government could not 
claim that fraud of the insured caused the approval of 
the insurance application. 

This is the situation here. The veteran’s application for re¬ 
instatement, when it was approved by the Insurance Section, 
bore the veteran’s “C” number “thus showing to the person 
or persons passing on the application that the veteran had 
made an application for Government compensation.” Con¬ 
sequently, on those facts, knowledge not only of the Veterans’ 
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Administration but also of the Insurance Section of that de¬ 
partment can properly be said to be actual not imputed. Under 
these circumstances, the Government is in no position to claim 
here that the fraud of the insured caused the approval of the 
application for reinstatement. 

The Court recognizes the fact that the Court of Appeals for 
the Fifth Circuit has taken a position that seems contra to 
the position of the Seventh and Ninth Circuits. 6 

In the McDaniel case, supra, which is closer to the facts of 
the case at bar than the Cardwell or Jones cases, supra, the “C” 
number of the veteran was specified in the application for re¬ 
instatement. It is to be noted, however, that the veteran in 
that case was a college graduate and a lawyer who had served 
as a legal officer in service and as a personnel officer for govern¬ 
ment agencies as a civilian while in the instant case the 
veteran was a common labor. Aside from that fact, 

35 however, the Court feels that the reasoning of the 
Seventh and Ninth Circuits is more persuasive, namely, 

that when the “C” number of the veteran’s compensation claim 
is stated accurately by the veteran in his application for re¬ 
instatement of insurance, that this constitutes actual knowl¬ 
edge to the Government of the information disclosed in the 
compensation file as to the veteran’s health. 

The Court concludes, therefore, that the motion by plaintiff 
for summary judgment should be granted, and that the motion 
of the defendant for summary judgment, or in the alternative, 
judgment on the pleadings, should be denied. 

Luther W. Youngdahl, 

Judge. 

December 18,1952. 

***** 

36 Filed December 18, 1952. Harry M. Hull, clerk. 

Order 

The above-entitled matter came on to be heard before the 
undersigned on a motion by plaintiff for summary judgment. 


* See McDaniel v. U. 8., 196 F. 2d 291; see also Cardwell v. U. 8., 1S6 F. 
2d 3S2; Jones v. U. S., 106 F. 2d SSS. 
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and a cross motion by defendant for summary judgment, or in 
the alternative, judgment on the pleadings. 

Upon the arguments of counsel, the authorities submitted 
on and all the files and proceedings herein, it is hereby 
Ordered that the motion by plaintiff for summary judgment 
be and the same is granted, and 
It is further ordered that the motion by defendant for sum¬ 
mary judgment, or in the alternative, judgment on the plead¬ 
ings, be and the same is denied. 

Luther W. Youngdahl, 

Judge. 

December 18, 1952. 


37 Filed January 2S, 1953. Harry M. Hull, clerk. 

Joint motion for the Court to modify its order of December 18, 
1952, and to make a supplemental finding of fact 

Come now the parties of the above-entitled action by their 
respective counsel and represent to the Court as follows: 

1. That, based upon certain stipulated facts, counsel for the 
plaintiff and defendant herein filed cross motions for summary 
judgment and submitted points and authorities in support of 
their respective motions on the single issue of whether or not 
the reinstatement of the National Service Life Insurance policy 
of William G. Thompson, which policy is the subject of this 
litigation, was vitiated by fraud. 

2. That the Court, after hearing oral argument and after 
deliberate consideration of this matter, found that the rein¬ 
statement referred to was not vitiated by fraud and entered its 
order on December 18, 1952, denying the motion of the de¬ 
fendant and granting the motion of the plaintiff . 

3. That through mistake and inadvertence of counsel it was 
not ascertained until after the entry of the order of December 
18, 1952, that an additional issue of fact remained for deter¬ 
mination, viz., whether or not the insured was continuously 
totally disabled from prior to the lapse of his policy on July 7, 
1950, until his death on August 31,1950, and if so whether the 
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continuous total disability began prior to July 7, 1948, the ef¬ 
fective date of reinstatement, or subsequent thereto. 

4. That a finding of the Court on this issue is necessary 

for a complete determination of the issues of this case 
38 inasmuch as the unpaid premiums due on July 7, 1950, 
and August 7, 1950, may only be waived pursuant to 

38 U. S. C. 802 (n) or the insurance found to be in force pur¬ 
suant to 38 U. S. C. 802 (r) if the insured was continuously 
totally disabled from prior to the lapse of his policy on July 7, 
1950, and such continuous total disability began at a time when 
the policy was in force and effect under premium paying 
conditions. 

5. That counsel for the plaintiff and the defendant have 
stipulated to certain additional facts bearing on the issue of 
continuous total disability and their stipulation is filed here¬ 
with for the consideration of the Court. 

Now therefore plaintiff and defendant respectfully move: 

(1) That the Court modify its order of December 18, 1952, 
to make it determinative only of issue of whether or not the 
reinstatement hereinbefore referred to was vitiated by fraud. 

(2) That the Court find whether or not the insured became 
continuously totally disabled prior to the lapse of his policy on 
July 7,1950, and if so the date such continuous total disability 
had its inception. 

(3) That the Court enter an appropriate judgment in favor 
of the party found entitled thereto. 

* * * * * 

39 Filed January 28, 1953. Harry M. Hull, clerk. 

Supplemental stipulation of facts 

It is hereby stipulated and agreed by and between the parties 
hereto, acting through their respective counsel, as follows: 

I 

That reference may be made to the previous stipulations of 
the parties hereto dated May 7, 1952, and October 24, 1952> 
and the exhibits attached thereto so far as they may be material 
to a determination of the date upon which the insured became 
continuously totally disabled. 
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II 

That the insured was not gainfully employed subsequent to 
February 1947. 

III 

That the insured did enroll as a student under Public Law 
16, 78th Congress in a course in watchmaking with the Peters 
School of Horology of Washington, D. C., beginning July 20, 


That the insured attended the Peters School of Horology 
five hours a day five days a week from July 20, 1948, through 
January 9, 1950, with absences of one day in August 194S, 
two days in October 194S and an interruption of training due 
to illness from December 1, 1949 to December 13, 1949. 

V 

That a photostatic copy of the insured s training and prog¬ 
ress record showing the nature of the work performed 
40 by him and the ratings received by him during the 
period specified in Paragraph IV hereof is attached 
hereto as Exhibit Number 7 and made a part hereof. 

VI 

That the insured was a patient at the Veterans Administra¬ 
tion Hospital at Perry Point, Maryland from January 10,1950, 
until January 20,1950, and a photostatic copy of the admission 
and discharge summary of that hospital is attached hereto as 
Exhibit S and made a part hereof. 

VII 

That a memorandum from the Chief Medical Officer of the 
Veterans Administration Regional Office at Washington, D. C., 
summarizing the insured’s condition, as determined during the 
course of out patient treatment at that facility at intervals 
from March 9, 1948, to August 18, 1950, is attached hereto as 
Exhibit 9 and made a part hereof for the convenience of the 
court. 


VIII 


That the insured did not file an application for waiver of 
the premiums falling due on his insurance policy at any time 
during his lifetime. 

IX 

That the plaintiff herein, the designated beneficiary of the 
insurance which is the subject of this suit, filed application 
for waiver of premiums on September 12,1950, and within one 
year after the death of the insured, alleging that the insured 
was continuously totally disabled from January 1950, until 
the date of his death. 

X 

That the Richmond District Office of the Veterans’ Adminis¬ 
tration determined in a decision dated November 10, 1950, 
that the insured was continuously totally disabled from March 
1,1947, until his death on August 31,1950. 

XI 

That the Disability Determination Division of the Central 
Office of the Veterans Administration determined in a 
41 decision dated February 12, 1951, that the failure of 
the insured to file an application for waiver of premiums 
was not due to circumstances beyond his control. 

XII 

That the plaintiff does not contend that the insured was 
prevented from filing an application for waiver due to cir¬ 
cumstances beyond his control and that no determination need 
be made by the court on that issue. 

XIII 

That the parties hereto waive the right to offer further testi¬ 
mony or evidence in this case. 

In witness whereof the parties hereto, by their respective 
counsel, have subscribed their names this 28th day of Jan¬ 
uary 1953. 
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Petere School of Horology 
917 - 14th Street, 5. W., 
Washington. D. C 
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This 28 year old, white calc was admitted to the Medical Service of the Veteran* li- 
ainletretlon Hospital Ferry Point, Karyland on Jenaary 10, 1980 with the chief 
Coar>lalnt of ahortnes* of oreath and weakness. 

Cm patient we a In hi* uaual health until two months before adnlaclon at which tine 
he noted the gradual onset of exertional dyspnea which had progressed until at the 
time of 'admission any exertion would produce dyspnea. Be had felt weak and tired 
mil the time since Christmas 1949; this did ..ot vary with -the time of the day. 

For the three week* before entry the patient had had a chronic cough which was 
worse at night and was productive of a small amount of yellow sputum with occasional 
1 streaking. However, on the day of admission. for tho first time, he brought up 
about a teaspoonful of non-frothy bright red blood. He had had two pillow orthopnea 
for the past month. There was no ankle edama and there, was no heart consciousness.' 

At the age of 12 years .the patient had rheumatic fever - his knees and wrists were 
swollen and hot for a week; he was kept In bed for a week and -then returned to school. 
Thar* was no migration of arthritis and no preceding sore throat. He had scarlet 
fever at the age of four year*, nothing was said to -the patient about a heart 
condition .then or on Induction Into the Army. In October 1944 during an examination 
'for a Job as a diver, he was told that he had a murmur and a bad heart. He was put 
on light duty and was given aCSS In 1946 for a heart condition. However, he had no 
cardiac symptoms until two months before admission. 

He had tonalllltle,frequ*ntly up to the age of four years. A T. and A. was done 
then but accordlng/the patient, all the tonsil tissue was not removod and he was 
having a sore, throat every winter up to last winter. He had Infrequent nosebleeds 
In childhood. Bver since the patient could remember, the molar areas had been red. 

A cousin on the maternal side had rheumatic fever. 

Fast History: The patient entered the army in Hecamber 1943. served in Engl a n d and 
received a CSS In Fay 1946. He had been receiving 80* disability for rheumatic fever. 

Bevlew of Systems: It was noted that the patient was deaf In his left ear in 1944. 

The patient had not noted this end it was picked up.on a physical examination. .There 
wae no history of a running car or exposure to explosions. He had had nocturia twice 
nightly for years. 


Physical examination showed a husk}'-white male who wae dyspnelo on the leeet exertion. 
There w»s a flush over the malar areas. Ih* neck veins wore•distended and a-hepeto- 
Jugular reflux was present. Examination of the luzus showed scattered sibilant rale*. 
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dullnessat both bases. no crepitant rale*. Blood pre*»ure vu 140/90. PXI was 
forcefulTia'-'the' t If^hilntsrspacs at the mldclsvicular line. Hate was totally 
Irregulars VS.120, no-murmurs, thqpulmonlqsscond sound was greater than tbs 
aortic second sound.. “He liver was questionably palpable two fingerbreadths down; 
there were no nesses or tenderness In the abdomen. Here was no costovertebral 
angle tenderness and no anxl* edema. Tendon Jorks were equal and active bilaterally. 
Otherwise, the physical examination was within normal limits. 


Chsst X-ray showed the measurements or.the heart to be MS 7.3,. KL 9.S. TTD 16.7, 
transverse diameter of the chest 32. The measurements indicated tha cardlothoraclo 
ratio to be greater than one-half. There was some evidence of Increased broncho— 
vascular markings.throughout both lung fields probably contingent upon the fact that 
the patient had some degree of passive hyperemia from the .falling heart. The con¬ 
figuration was such as to suggest s mitral stenosis. The double contour was not. 
distinctly vlsuallxod but there was s suggestion of a double shadow. Barium study* 
of the esophagus showed marked displacement backward of the esophagus probably da* 
to enlarged left auricle. 


Jrlnaiysls oh admission showed a moderate amount of albumen.' a few granular casta 
and a few whits calls. Bepeat urinalysis showed no albumen. Serology, urea nitrogen, 
CSC, .'and blood sugar were within normal limits. Hr oat culture showed Beta bsaolytfe 
Streptococcus. 


Electrocardiogram showed auricular fibrillation at a ventricular rats of 120. 
otherwise normal. 


Venous preseursoi. admission was 300 mmgs. with a rise on right upper quadrant 
pressure*. Circulation time, arm to tongue, with calcium gluconate was approximately 
42 seconds. The day after admission the patlant began to bring up Increasing amount# 
of blood, and there was marked Increase in his dyspnea. He was put In an oxygen teait. 
given morphine and digitalized fairly rapidly. Be was given aerouhydrln. The next 
day he .was. much. Improved, .gevaju^t on maintenance dlgoxln, .72 age., dally but- ... 
continued to flbrillsfs? OgQdischarge he was given a prescription for oral penlclUla 
and Instructed to take 800/units dally the first seven days of every month. Be was 
-eforred to the Regional Office for follow -19 treatment. 


DIaOSOSXS;. Rheumatic heart disease with probable mitral stenosis, auricular 
fibrillation and left ventricular failure. Improved. 

BISPOSITIQB; He patient was discharged hBB on January 20,,: 1920. 
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VETERANS ADMINISTRATION 

Regional Office No, 12. 
""1S25 H"Street,. U. W. 



Washington 25, D. C. 


vounncci 


RV9DA 


November 2, 1950 


12B1Q4C 


TO: J. Marker Darn 

Chief, Disability Insurance 
Claim Division 
P. 0. Box 244 
Richmond 19, Virginia 

SCBJ: XC 9 482 056 

THOMPSON, William G. 


1. The veteran has been treated at the Washington Regional Office 
since March 9, 1948. EBG at that time showed prolonged intra- 
aurlcular conduction rata as .10. A diagnosis of aortic insuffi¬ 
ciency and mitral insufficiency, rheumatic in origin, was made. 

2. Chief complaints were, those of dyspnea and chest pains. The 
heart was enlarged to tho left. The apex beat was diffuse. There 
was a systolic thrill at the apex. M 1 was short, low pitched -and. 
was preceded by a presystolic murmur. There was a Grade 2 diastolic 
murmur in the left intercostal space. Class III heart was diagnosed, 

3. He was seen on March 16, 1948, April 14, 1948; on April 16, 1948 
his left leg was bothering him for about a month. X-rays of the hip 
were ordered and were found to be negative. 

4. April 21, 1948, June 1, 1948, January 25, 1949, check-ups were 
given, and findings were the same as recorded on examination of 
March 9, 1948. 

5. February 4, 1949, heart was. enlarged, and findings were earns aa 
recorded on examination of March 9, 1948. There was a gross 
ar^thmla and auricular fibrillation was present. A-P-10 was 
filled out. 

6. On February 16, 1950, after hls-releaae from the Bethesda Naval 
Hospital, he complained of being weak and -nervous and dyspnelo. 

Heart findings were as previously recorded.' Dlgoxin .25 lag. was 
given twioe daily. 


Nalnquliybywaoetalimw m r i w mon o» womon ehwild. 11 pnrthl i.gt— nom« >U — 

C. XC.K.N. c*V. II each fiU numW 1* unknown. mnU* m Mrtal munbv ehauU to sin* 







J. Marker Darn 
Richmond 19, Va. 
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XC 9 482 056 
THOMPSON, William C. 


7. Inarch 7, 1950, still fibrlllating. Digoxin .25 mg. t.i.d. was 
given. 

8. 2'.arch 14, 1950, had an upper respiratory infection. 

March 21, 1950, the hoart sounds were clearer, and clinically the 
fibrillation was slightly better. Digoxin .25 ag. was given. 

9. Anril 13, 1950, complained of increasing shortness of breath. 

The heart was found to be fibrlllating. There were scattered 
wbeoses and rhonchl through both lung fields. Liver showod one to 
two fingers enlargement below the right costal margin. There was no 
peripheral edema. Penicillin, 500,000 units, was given. 

10. On August 18, 1950, he was not fooling so voll; lie was having 
trouble breathing;stated that he could not even lie down. His apex 
rate was approximately 150, radial 7.00, and was definitely 
fibrlllating. Chest was full of asthmatic squeaks. Digosdn was 
continued and aminophyllin, Gr. 3, was given. 

11. X-ray film taken on January 25, 1°4? shoued both lung fields to 
be clear. The heart shadow measured 13f cms. as compared to a 
transverse diameter of the chest of 30. Its configuration suggested 
mitral heart disoase. 



42 Filed January 28,1953. Harry M. Hull, clerk. 


Judgment 

The Court having heretofore rendered its opinion in the 
above entitled action, it is 

Ordered, adjudged and decreed: 

1. That the plaintiff, Barney B. Thompson, do have and re¬ 
cover of and from the defendant, the United States of America, 
the death benefits of the $10,000 National Service Life Insur¬ 
ance policy (number N-15-186-071), involved in this litiga¬ 
tion, and that payment of the proceeds of such policy be made 
to the plaintiff in accordance with the applicable law and the 
regulations of the Veterans Administration. 

2. That as against the said recovery the defendant is allowed 
a credit pursuant to the terms of 38 U. S. C. 802 (r) for unpaid 
premiums in an amount equal to the two monthly premiums 
which fell due on July 7,1950, and August 7, 1950. 

3. That the defendant, the United States of America deduct 
10% per centum of the total sum of the installments which 
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have accrued for the period from August 31, 1950, the date of 
death of the insured, until the date of this judgment and pay 
the same to Sheldon E. Bernstein, attorney for the plaintiff 
in this cause, whose address is 100115th Street NW., Washing¬ 
ton, D. C.; and that the defendant, the United States of 
America, also deduct 10% per centum from any and all future 
installments which may be paid under and by virtue of this 
judgment and pay the same to Sheldon E. Bernstein. 

Done this 28th day of January 1953. 

Luther W. Youngdahl, 

United States District Judge. 

* * * * * 

43 Notice of appeal 

Notice is hereby given this 27th day of March 1953, that the 
United States of America, defendant above named, hereby ap¬ 
peals to the United States Court of Appeals for the District of 
Columbia from the judgment entered in the above entitled 
action on the 28th day of January, 1953. 

***** 

44 Filed April 17, 1953. Harry M. Hull, Clerk. 

Statement of the point to he relied upon by appellant 

The District Court erred in granting summary judgment in 
favor of the plaintiff on the issue of whether or not fraud vi¬ 
tiated the reinstatement of the National Service Life Insurance 
of William G. Thompson. 


***** 

45 Filed April 17, 1953. Harry M. Hull, Clerk. 

Stipulation as to contents of the record on appeal 

It is hereby stipulated by and between the parties hereto 
that the record on appeal herein shall consist of the following 
items: 

1. The complaint. 

2. The answer. 






3. Stipulation of facts and exhibits thereto numbered 1 
through 6. 

4. Plaintiff’s motion for summary judgment. 

5. Defendant’s opposition to plaintiff’s motion for summary 
judgment with the defendant’s motion for summary judgment 
or in the alternative for judgment on the pleadings. 

6. Supplemental stipulation of facts filed November 3,1952. 

7. Memorandum opinion of the District Court. 

8. Order of the District Court. 

9. Joint motion for the Court to modify its order of Decem¬ 
ber 18,1952, and make a supplementary finding of fact. 

10. Supplementary stipulation of facts and exhibits thereto 
numbered 7 through 9. 

46 11. Judgment. 

12. Notice of appeal. 

13. This stipulation. 

14. Statement of points to be relied upon by appellant. 
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